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IN THE 


United States Court of Appeals 

District of Columbia. 


No. 8862 


WATERMAN STEAMSHIP CORPORATION, Appellant , 


EMORY S. LAND, INDIVIDUALLY AND AS CHAIR¬ 
MAN OF THE UNITED STATES MARITIME 
COMMISSION, ET AL, Appellees. 


BRIEF AND APPENDIX FOR APPELLANT AND 
JOINT APPENDIX. 


APPEAL FROM THE DISTRICT COURT OF THE 
UNITED STATES FOR THE DISTRICT OF COLUMBIA. 

i 


JURISDICTIONAL STATEMENT. 

This is an appeal by plaintiff below from the order and 
final judgment entered by the District Court of the United 
States for the District of Columbia on August 16,1944, dis¬ 
missing the complaint for an injunction and declaratory 
judgment. (Joint App. 52). Notice of appeal was filed 
August 18, 1944. 

The District Court had jurisdiction to issue an injunction 
by virtue of Sec. 315, Title 11, District of Columbia Code, 
and Sec. 264, U.S.C. Title 28. 
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The District Court also had jurisdiction to issue a declar¬ 
atory judgment by virtue of Sec. 400, U. S. C. Title 28. 

Jurisdiction of this Court is derived from Sec. 101, Title 
17, D. C. Code and Sec. 227, U. S. C. Title 28. 

STATEMENT OF THE CASE. 

This is a suit against the individuals named, as Chair¬ 
man of the Maritime Commission (hereafter referred to 
as the Chairman) and his representatives, the members of 
the Maritime Commission Price Adjustment Board (here¬ 
after referred to as the Board) to restrain them 
from applying the provisions of the Renegotiation 
Act of April 28,1942, c. 247, Title IV, Sec. 403, U.S.C. Title 
50 App., Sec. 1191 (56 Stat. 245), as amended by the Rev¬ 
enue Act of 1943, Sec. 701, Public Law No. 235, 78th Con¬ 
gress, 2nd Session, to charter agreements entered into be¬ 
tween appellant and the British Ministry of War Trans¬ 
port. The Renegotiation Act authorizes and directs the 
Chairman to renegotiate contracts with the United States 
Maritime Commission (hereafter referred to as the Com¬ 
mission) when in his opinion the profits realized or likely 
to be realized thereunder may be excessive. 

On April 25, 1941 and several dates subsequent thereto 
the appellant entered into charter agreements with the 
British Ministry of War Transport, an agency of the Brit¬ 
ish Government, (hereafter referred to as the British Min¬ 
istry) for the charter to it of certain vessels owned by 
appellant, in accordance with the terms and conditions set 
forth in the charter agreements attached to the complaint. 
(Joint App. 5). 

The final payment of the agreed charter hire on each 
vessel was made to appellant under the terms of the charter 
agreements, on the respective dates specified in the com¬ 
plaint, the latest of which was November 28,1941, approxi¬ 
mately five months prior to the enactment of the Renegotia¬ 
tion Act. (Joint App. 7). Appellant completed its obli- 
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gations to the British Ministry under the terms of each 
of the charter agreements, and said charters were termin¬ 
ated on the respective dates specified in the complaint, the 
latest of which was January 26, 1942, more than one whole 
fiscal year prior to the purported commencement of re¬ 
negotiation of said charter agreements by the Board. The 
fiscal year of the appellant in 1942 and for many years prior 
thereto ended on September 30. (Joint App. 7). 

On November 26, 1943, the Board, as the representatives 
of the Chairman, purporting to act pursuant to the provi¬ 
sions of the Renegotiation Act and the Joint Statement by 
the War, Navy and Treasury Departments and the Mari¬ 
time Commission, promulgating the Purposes, Principles, 
Policies and Interpretations of such agencies under said 
Act, served notice upon the appellant to appear before it on 
December 13, 1943 for a conference which would constitute 
commencement of renegotiation of such charter agreements, 
and to furnish said Board with certain statements, informa¬ 
tion and financial data to be used in determining whether 
appellant had realized excessive profits from its charter 
agreements with the British Ministry. (Joint App. 29-32). 

On December 13, 1943, appellant filed with the Board a 
letter denying the authority of the appellees to require the 
renegotiation of, or their authority to renegotiate the 
charter agreements. (Joint App. 39-42). 

Thereafter on May 23,1944, a representative of appellees 
notified appellant that: (Joint App. 43-44). 

“After considerable study of the entire Red Sea oper¬ 
ation, I am satisfied that there was in each case a con¬ 
tract between the vessel owner and the Maritime 
Commission to which the Renegotiation Act is appli¬ 
cable/’ 

It was further stated in the notice of the Board that it 

“would not ask the vessel owners to go to the trouble 
of furnishing any financial data until I was satisfied 
that there was a renegotiable agreement with the Com¬ 
mission/ * 
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The notice further stated: 

“In view of the foregoing I suggest a conference 
at this office, 1200 15th Street, Washington, D. C. * * * 
at 10:00 A.M. on June 29 with Waterman Steamship 
Company for the purpose of determining what portion 
of the profits of these companies is excessive within the 
meaning of the Act/’ (Italics ours). 

The notice demanded that appellant submit statements, 
information and financial data in accordance with a pro¬ 
posed outline attached thereto. This consisted of a docu¬ 
ment entitled “Statement in Renegotiation” in the form 
of an affidavit in which the officer of appellant executing 
the same would make oath, among other things as follows: 

“(1) that I am an officer to wit.of. 

the Contractor signing Exhibits A and B hereto 
attached; 

“(2) that I am duly authorized to execute this state¬ 
ment on behalf of said Contractor;” 

Exhibits A and B referred to therein consist of certain 
general information and financial data regarding the ap¬ 
pellant corporation and voyage data in detail with respect 
to each of the vessels chartered by appellant to the British 
Ministry. (Joint App. 45-47). 

On June 27, 1944, appellant filed its complaint herein 
(Joint App. 2, et seq.) for an injunction and for a declara¬ 
tory judgment. 

On June 28, 1944, appellant filed its motion for a pre¬ 
liminary injunction (Joint App. 48-50) and on July 10,1944, 
appellees filed their Motion to Dismiss (Joint App. 50-51) 
upon the grounds that (a) the Court lacks jurisdiction 
ever the subject matter of the action, and (b) that petitioner 
failed to show any injury, irreparable or otherwise and 
had failed to exhaust its administrative remedies. 
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STATUTES INVOLVED. 

The pertinent provisions of applicable statues are in 
Appellant’s Appendix P. 51. 

STATEMENT OF POINTS. 

1. The Court below erred in failing to hold that the 
charter agreements between appellant and the British Min¬ 
istry are not contracts with the Commission, and are not 
subject to the provisions of the Renegotiation Act. 

2. The Court below erred in failing to hold that, even 
if the charter agreements are contracts with the Commis¬ 
sion, renegotiation of such charters was not commenced 
within the time required by law, and therefore, they are 
rot subject to the provisions of the Renegotiation Act. 

3. The Court below erred in failing to hold that appellees 
were acting and threatening to act without authority of law. 

4. The Court below erred in holding that this case comes 
within the rule requiring appellant to exhaust an adminis¬ 
trative remedy before appeal to the courts for relief. 

5. The Court below erred in holding that the statute pro¬ 
vides an adequate administrative remedy which appellant 
is required to pursue. 

6. The Court below erred in failing to hold that regard¬ 
less of appellant’s right to injunctive relief, a controversy 
exists upon which declaratory relief should be granted. 

7. The Court below* erred in denying appellant’s prayer 
for relief under the Declaratory Judgment Act. 

8. The Court below erred in denying the Motion for 
Preliminary Injunction. 

9. The Court below erred in granting appellees’ Motion 
to Dismiss. 
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SUMMARY OF ARGUMENT. 

I. The charter agreements between the appellant and 
the British Ministry are not subject to the provisions of 
the Renegotiation Act because 

(A) They were not contracts with a “department” within 
the meaning of that Act. (Discussed pp. 8-13). 

(B) Assuming that such charter agreements are contracts 
with a “department,” final payment, thereunder was 
made prior to April 28, 1942, which fact exempts 
them from renegotiation. (Discussed pp. 13-15). 

(C) Assuming that such charter agreements are con¬ 
tracts wdth a “department”, each of said agreements 
was terminated more than one fiscal year prior to 
the purported commencement of renegotiation and 
by the terms of the statute are exempt thereform. 
(Discussed pp. 16-19). 

II. Equity will enjoin administrative officers who have 
acted and are threatening to act outside their statutory 
authority to the injury of appellant. (Discussed pp. 19-22). 

III. Failure to pursue an administrative remedy is not a 
valid ground for denial of the relief herein prayed because 
no such remedy is available. 

(A) The District Court erred in holding that this case 
comes within the rule requiring appellant to exhaust 
administrative remedies before appealing to the 
courts for relief. (Discussed pp. 23-28). 

(B) The determinations and demands of the appellees 
are void as having been made without authority of 
law, and appellant is entitled to equitable relief. 
(Discussed pp. 29-35). 

(C) The decision in the Myers case is not applicable to 
the present case. (Discussed pp. 35-40). 
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IV. Appellant is without adequate remedy elsewhere, and 
if relief is not granted by this Court, will suffer irreparable 
injury, because 

(A) The remedy elsewhere is neither clear nor certain and 
if pursued will result in loss of rights to appellant. 
(Discussed pp. 40-43). 

(B) Appellant would be subjected to the burden of a 
multiplicity of actions and possible criminal prosecu¬ 
tion, thereby confronting it with an intolerable bur¬ 
den of expense. (Discussed pp. 43-44). 

(C) Appellant would be exposed to the danger that sums 
of money which may be withheld from it on account 
of contracts with the United States, when covered 
into the Treasury will be irretrievably beyond reach 
of any suit at law. (Discussed pp. 44-46). 

(D) In no event could appellant in any forum recover 

interest on the money so seized. (Discussed pp. 
46-48). - 

V. The prayer for a declaratory judgment is an addi¬ 
tional basis for jurisdiction. (Discussed pp. 48-49). 

ARGUMENT. 

I. 

The Charter Agreements Between Appellant and the British 
Ministry Are Not Subject to the Provisions of the 
Renegotiation Act. 

This case came before the District Court upon a verified 
bill of complaint and motion to dismiss. Thus, “accepting 
the allegations of the complaint as true, as for the present 
purposes we must,” 1 the first question presented is whether 

1 Columbia Broadcasting System, Inc. v. United States, 316 U. S. 407, 414, 86 
L. Ed. 1563,1569. 
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the provisions of the Renogiation Act apply to the charter 
agreements between appellant and the British Ministry. 
In deciding this, it is necessary to answer the following 
questions: 

(1) were such charters contracts with the Commission; 
and if so, 

(2) was final payment pursuant to such charters made 
prior to April 28, 1942; or 

(3) were such charters completed or terminated in a 
fiscal year which expired more than one year prior 
to the date on which appellees purported to com¬ 
mence renegotiation thereof. 

On the record here, these are questions of law which can 
be decided only by the courts. 1 2 

If the correct answer to the first question be “no,” then 
there is no law governing their renegotiation. If the cor¬ 
rect answer to either one of the other two questions is 
“yes,” then the charter agreements are not subject to the 
provisions of the Renegotiation Act. 

A. The Charters Were Not Contracts With The Commis¬ 
sion. 

The Commission could not have maintained an action 
against appellant for breach of its charter agree¬ 
ments with the British Ministry. Neither could ap¬ 
pellant maintain an action against the Commission 
for failure of the British Ministry to meet its obligations 
under the charters. In the absence of this mutual right 
the assertion that the charters are contracts with the Com¬ 
mission cannot be supported. For as the Supreme Court 
has said : 3 

1 Newport Nttvs Shipbuilding and Dr\dock Company v. Schauffler, 303 U. S. 

54. 57. 82 L. Ed. 646. 648. 

3 Unitcd States v. Algoina Lumber Co., 305 U. S. 415, 421, 83 L. Ed. 260, 264. 
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“In this, as in any other case of a written contract, 
those who are parties to and bound by it are to be ascer¬ 
tained by an inspection of the document, and its provi¬ 
sions are controlling in the absence of some positive rule 
of law or provision of statute requiring them to be dis¬ 
regarded/ ’ 

The form of the charter agreements, their execution and 
submission to the Commission for approval conform to the 
long established requirement, of laiv with respect to the char¬ 
tering of vessels to aliens. 4 Exercise by the Commission of 
the power conferred by this statute not only does not involve 
the assumption of contractual relations by it, but specifically 
negatives that proposition. 

The charter agreements were for the hire of the vessels 
of appellant only for outward voyages to the Red Sea area. 
Each such agreement provides that: 

“It is this day mutually agreed between Waterman 

Steamship Corporation , owners of the Steamship_ 

-of_tons net register, classed 

First Class American Bureau of Shipping now trading 
and British Ministry of War Transport Charterers, as 
follows(Joint App. 18) (Italics ours). 

The charters then proceeded through 28 articles to set the 
terms of the agreements. They were signed in the names of 
the appellant by its proper officials and by the representative 
in the United States of the British Ministry. The charter 
recites the staunch and seaworthy condition of the particu¬ 
lar vessel, the general area of the ports from which it shall 
load, and the general area to which it shall proceed with 
cargo designated by the British Ministry. 

Rates are provided for the space of each vessel. The 
British Ministry has the right to change the discharge ports 
within certain ranges, and provision is made for appropriate 
adjustments in the charter hire in such cases with refunds 
where required, payable to the British Ministry. That 

4Act of Sept. 7, 1916, c. 451, Sec. 9 (39 Stat. 730, as amended) TJ. S. C. Title 
46, See. 808 (Appellant’s App. p. 55). 
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agency is required to load, stow and trim the cargo at its 
own expense and to pay the cost of discharging the cargo, 
along with port charges incidental thereto. The British 
Ministry has the right to cancel the charter party if the 
vessel shall not be ready to load at the time designated, and 
provision is made for payment of demurrage charges to the 
appellant for delays in loading and discharging cargo. 

The charters provide (Article 25) that the British Min¬ 
istry has the privilege of securing commercial cargo to fill 
out space in the vessel and that the revenue from such cargo 
shall be credited to the British Ministry. 

Article 28 provides that the charter shall not become 
effective until approved by the Commission, and that any 
dispute arising under the charter shall be settled by the 
Commission. 

If the charters had been entered into with the Commis¬ 
sion, their approval would not have been required under 
Section 9 of the Shipping Act, 1916, as amended, 
supra. Furthermore, the provision that disputes between 
the parties to the agreements shall be settled by the Com¬ 
mission negatives the suggestion that that agency was a 
party to the agreements. 

The non-governmental character of these charters is not 
only evidenced by the provisions of the charters themselves, 
but is also made clear by the fact that they do not contain 
certain provisions which all United States Government con¬ 
tracts are required by law or Executive Order to contain. 
The Act of April 21, 1808, c. 48, Sec. 3 (2 Stat. 484), as 
amended, U. S. C. Title 41, Sec. 22, which was in effect at 
the time the charters were executed, provides that there shall 
be inserted in every contract or agreement made or entered 
into on behalf of the United States an express provision 
that no member of or delegate to Congress shall be admitted 
to any share or part of such contract or to any benefit to arise 
thereupon. None of the charters involved in this controversy 
contains any provision such as that required by that statute. 
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Executive Order No. 8802, dated June 25, 1941 (6 F. R. 
3109) provides in part that all contracting agencies shall 
“include in all defense contracts hereafter negotiated by 
them a provision obligating the contractor not to discrimi¬ 
nate against any worker because of race, creed, color or 
national origin.” None of the charters being considered 
here which was executed after the effective date of this 
Executive Order, contains the provision required by that 
order to be inserted in government contracts. 

The United States Government frequently approves 
agreements between third parties, indeed often undertakes 
to establish the terms and conditions under which other 
parties may contract, and to counsel and advise in connec¬ 
tion with private contracts without in any way assuming a 
contractual obligation thereunder. 

This is well illustrated by the decision of the Supreme 
Court in United States v. Algoma Lumber Co., supra. 

In that case, Congress provided 5 that the “timber on 
unallotted lands of any Indian reservation may be sold 
under regulations to be prescribed by the Secretary of the 
Interior, and the proceeds from such sales shall be used for 
the benefit of the Indians of the reservation in such manner 
as he may direct.’’ Acting under authority of that Statute, 
the Superintendent of the Klamath Indian School, Klamath 
Agency, Oregon, received bids from various lumber com¬ 
panies for purchase of the timber. That officer recom¬ 
mended acceptance of the bid made by Algoma Lumber 
Company. Thereupon, a contract was prepared between 
the Superintendent of the Klamath Indian School and Al¬ 
goma Lumber Company which was submitted to and ap¬ 
proved by the Assistant Secretary of the Interior. 

The contract provided that disputes arising thereunder 
should be determined by the Secretary of the Interior. Pay¬ 
ments required to be made under the contract were made 
to the Superintendent of the Klamath Indian School and 

•Act approved June 25, 1910, c. 431, Sec. 7 (36 Stat. 857) U. S. C. Title 25, 
Sec. 407. 
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were by him remitted to the United States Treasury for the 
use and benefit of the Indians. The contract reserved to 
the Commissioner of Indian Affairs the right periodically to 
adjust the contract price. 

A controversy arose as to whether certain increases in the 
contract price which were made by the Commissioner and 
paid under protest by the company exceeded the prescribed 
limits for such price increases established by the contract. 
Thereupon, the company brought suit in the Court of 
Claims for a refund on the theory that the contract on which 
the alleged overpayments were made was a Government 
contract and that the Court of Claims could entertain suit 
thereon. The Court of Claims found that overpayments had 
in fact been made and held that plaintiff might recover the 
amount thereof. 6 

On the Government’s appeal, the Supreme Court reversed 
the Court of Claims, holding that the contract in suit was 
not a Government contract but was one with the Indians, 
notwithstanding the fact that the manner of sale was pre¬ 
scribed by the Secretary, the contracts were executed by the 
Superintendent and approved by the Secretary and the 
prices of lumber were fixed by the Indian Commissioner. 
Speaking for the Court, Mr. Justice Stone said (pp. 421-2): 

“Neither the United States nor any officer purporting 
to act on its behalf is named a party to the contract. 
By its terms the contract is declared to be entered into 
‘between the Superintendent of the Klamath Indian 
School, for and on behalf of the Klamath Indians, party 
of the first part’ and the Lumber Company, ‘party of 
the second part.’ It is thus upon its face the contract 
of the Klamath Indians executed by the Superintend¬ 
ent, acting as their agent. * * * 

“Respondents point only to Sec. 7 of the Act of 1910 
and the Regulations prescribed under it as compelling 
a different result. They argue that the requirements 
that the manner of sale be prescribed by the Secretary, 
that the contracts be executed by the Superintendent 


6 86 Ct. CL 226. 
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and approved by the Secretary, and that the prices of 
lumber be fixed by the Indian Commissioner, indicate 
a purpose to make the United States, acting as guardian 
or trustee of the Indians through the Secretary and 
Superintendent, the contracting party. But, as we 
have said, all that was done by the government officials 
in supervising the execution of the contracts and their 
performance was .consistent with the exercise of its 
function as protector of the Indians without the as¬ 
sumption by the United States of any obligation to the 
purchasers of the timber, and no implied obligation on 

its part arises from the performance of that function.’’ 

* 

The contract in that case and the circumstances attend¬ 
ing its negotiation, execution and approval presented a very 
much stronger argument in favor of its being a contract 
with the United States than with respect to the charter 
agreements between the appellant and the British 
Ministry. In approving the charters, the Commission was 
merely exercising the function of controlling the chartering 
of American-flag vessels to aliens. It did not execute the 
contract, a fact which, in the Algoma case, precluded the 
enforcement against the Government of any contractual 
claim. 

Appellees have not controverted these facts. Indeed for 
present purposes, they must be taken as admitted by the 
motion to dismiss. It would seem, therefore, that the 
Court must answer the first question in the negative, and 
find as a matter of law that the charter agreements between 
the appellant and the British Ministry were not contracts 
with the Commission. That fact precludes the exercise by 
appellees of powers vested in the Chairman by the 
Renegotiation Act in respect of contracts with that agency. 

B. Final Payment Pursuant to Such Charter 
Agreements Was Made Prior to April 28,1942. 

The Renegotiation Act provides in Section 403 (c) (6) 
(Appellants App. p. 52) that said subsection (c) shall apply 
to all contracts made subsequent to the enactment thereof, 
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and to all contracts theretofore made, whether or not such 
contracts contain a renegotiation clause, unless “(i) final 
payment pursuant to such contract or subcontract was 
made prior to April 28, 1942/’ 

Appellant alleges, and it stands admitted that final pay- 
. ment of the charter hire pursuant to the terms of the 
charters was made on various dates, the first of which was 
July 2, 1941, and the last was November 28, 1941 (Joint 
App. 7) approximately five months prior to the passage of 
the Renegotiation Act. Under some of the charters 
comparatively small unliquidated sums were due the ap¬ 
pellant from the British Ministry as demurrage charges 
on some of its vessels, as of April 28, 1942, which 
sums are still due and unpaid. Admitting arguendo solely 
for the purpose of this point, that the charters in question 
are contracts with the Commission, they are nevertheless 
not subject to renegotiation for the reason that final pay¬ 
ment pursuant thereto was made before April 28,1942. 

Section J-PAB-2(a) of the Joint Statement issued March 
31, 1943, by the Secretaries of Departments authorized to 
renegotiate contracts, including the Chairman, contains an 
administrative interpretation of the provision quoted 
above. That interpretation reads: (Joint App. 36.) 

“2. Exemptions. 2(a) Payment before April 28, 
1942.—Contracts and subcontracts are. not subject to 
renegotiation under the statute if final payment pur¬ 
suant to such contract or subcontract was made prior 
to April 28, 1942. If final payment on a contract or 
subcontract was not made prior to April 28, 1942, 
profits, made thereunder at any time, even in the years 
prior to 1942, are subject to renegotiation. The De¬ 
partments have adopted the policy that this provision 
with respect to payment before April 28, 1942 will be 
interpreted so that payment will be deemed to have been 
made although certain relatively small unliquidated 
items may not have been finally determined and paid 
for.” (Italics ours). 


Thus it will be seen that under this interpretation appel¬ 
lant had received final payment prior to April 28,1942. All 
these charters had been entered into months before the 
United States was at war, half of them prior even to the dec¬ 
laration of a national emergency by the President on May 27, 
1941. The voyages under the charters had been completed 
long before the enactment of the Renegotiation Act. If the 
Congress had intended, therefore, that agreements of the 
type in controversy here should be renegotiated, they would 
have so provided, but did not do so. 

On March 31, 1943, almost two years subsequent to the 
date of the first charter agreements between appellant and 
the British Ministry, the Chairman joined in the promulga¬ 
tion of the administrative interpretation quoted above. If 
at that time, it had been thought that the charter agree¬ 
ments were subject to the provisions of the Renegotiation 
Act, appropriate language with respect to final payment 
would undoubtedly have been included in the interpretation 
so as to provide a basis for such renegotiation. However, 
that was not done. 

The interpretation of a statute by an administrative 
agency and the practice adopted and followed under it is 
binding unless clearly erroneous and unlawful. 7 Since the 
above quoted interpretation of the phrase “final payment 
pursuant to such contract’’ is not erroneous and has for a 
long period of time been applied to contracts with the Com¬ 
mission, and since it is in conformity with the clear intent 
of Congress, the appellees cannot now be heard to say that 
a different rule of interpretation is to be applied to the char¬ 
ters between appellant and the British Ministry from the 
published interpretation applicable to all other contracts. 
Hence, by the very language of the Chairman such charters 
are exempt from the provisions of the Renegotiation Act by 
virtue of the fact that final payments thereunder “except 
relatively small unliquidated items” were made long prior 
to April 28,1942. 

7 Lucas v. American Code Company, Inc., 280 U. S. 445, 74 L. Ed. 538; McCarl 
v. United States ex rel Leland, 59 App. D. C. 362, 42 F. (2d) 346 (cert den. 
282 U. S. 839, 75 L. Ed. 745). 
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C. The Charter Agreements Were Completed or Termin¬ 
ated In A Fiscal Year Expiring More Them One Fiscal 
Year Prior To The Date Fixed For The Commence¬ 
ment of Renegotiation Proceedings. 

Section 403 (c) (6) (iii) provides that: (Appellant’s App. 
52). 

“No renegotiation of the contract price pursuant to 
any provision therefor, or otherwise, shall be com¬ 
menced by the Secretary more than one year after 
the close of the fiscal year of the contractor or sub¬ 
contractor within which completion or termination of 
the contract or subcontract, as determined by the Sec¬ 
retary, occurs.” 

Again admitting for the purpose of argument, and for 
no other purpose, that the charters are contracts with the 
Commission, it must be conceded that every one of the 
charter agreements involved in this .controversy was com¬ 
pleted or terminated more than one fiscal year prior to 
the date fixed by appellees on which renegotiation was 
commenced. Therefore, there cannot now be any statutory 
renegotiation of such charters regardless of any other con¬ 
sideration. 

Appellant agreed in the charters that its vessels after 
being loaded, as directed by the British Ministry, would pro¬ 
ceed as ordered and 11 deliver the cargo as customary at such 
wharf, dock or other good and safe place as charterer’s 
agents may direct on arrival * * Having discharged and 
delivered their cargoes, the work under the agreements was 
completed, and they were terminated. The vessels were 
operating from then on solely for the account of the owner. 

The outward voyages under five of the charters 
were completed and the charters terminated in the fiscal 
year of appellant ending September 30, 1941, and the 
outward voyages under seven of the charters were com¬ 
pleted and the agreements terminated in the fiscal year of 
appellant ending September 30, 1942.* (Joint App. 7). 


* Comolaint erroneously states' four and eight respectively. 
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The purported commencement of renegotiation was on 
December 13, 1943. 

With respect to the interpretation of this provision of the 
statute by the Chairman, the Joint Statement, supra, con¬ 
tains the following administrative interpretation in Para¬ 
graph J-PAB-4, of Paragraph 4(a) (Joint App. 38): 

“The question has arisen as to whether the term 
‘completion * * * of the contract,” as used in this pro¬ 
vision means final delivery, acceptance or payment. 
The Departments have adopted the view that comple¬ 
tion of the contract means final delivery or acceptance 
under the contract , rather than final payment , and the 
fact that a contractor may still have certain obligations 
under guarantees of performance or the fact that there 
may be unliquidated items outstanding does not extend 
the time of completion beyond the date of final delivery 
or acceptance.’’ (Italics ours). 

This administrative interpretation is quite obviously the 
correct one. It conforms to the interpretation which has 
been placed upon the term “completion * * * of the contract 
* * *” by the courts and administrative agencies when they 
have had occasion to consider it. Thus, it was held that 
the phrase “a complete performance of said contract” 
means the completion of the work under the contract. 8 

The Maritime Commission itself has placed the same 
interpretation upon similar language. 9 There the statute 
provides that in every contract for the construction of any 
vessel under the act, the shipbuilder shall agree “to pay 
to the Commission profit, * * * in excess of 10 per centum of 
the total contract prices of such contracts * * * as are com¬ 
pleted by the particular contracting party within the income 
taxable year, * * 

The Maritime Commission in Sec. 6.1 of. its Regulations 
made the following interpretation: 

8 United States v. Winkler, 162 F. 397_ 

•Regulations of May 4, 1939, 4 F. R. 2421, as amended, 5 F. R. 3625, prescrib¬ 
ing methods of determining profits under Section 505 (b) (2) of the Merchant 
Marine Act, 1936, Act of June 29,1936, c. 858, Sec. 505, (49 Stat. 1998,) U. S. C. 
Title 46, Sec. 1155. 
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“* * * the date of completion of the contract, * • • 
shall be deemed to be * * * the date of delivery of the 
vessel by the contractor and its acceptance by the 
Commission. ,, 

The Board of Tax Appeals placed a like inter¬ 
pretation upon similar language. 10 In that case, Foster 
Wheeler Corporation contended that the words “such con¬ 
tracts * * * as are completed by the particular contracting 
party within the income taxable year,” meant such con¬ 
tracts as were completed by final payment on the contract 
by the government. On the other hand, the respondent, 
Commissioner of Internal Revenue contended that the 
above-quoted words meant contracts under which the con¬ 
tract work was completed within the taxable year. The 
Board of Tax Appeals held that 

“Upon due consideration, we are of the opinion that 
respondent’s contention is correct.” 

A subsequent decision of the Board of Tax Appeals pre¬ 
sents even a stronger case. 11 The parties had included in 
the contract a provision that “the contract shall be con¬ 
sidered to be completed upon final payment of the sum due 
under the provision of this contract.” 

The Board reaffirmed its decision in the Foster Wheeler 
case, and stated: 

“After much consideration of this question, we are 
of the opinion that the parties were not free to define 
in their agreement ‘completion of the contract’, the 
expression in the Vinson Act.” 

The Board reached this decision notwithstanding the fact 
that the regulations issued under the Vinson Act provided 
that date of delivery is date of completion of the contract 

10 Foster Wheeler Corporation v. Commissioner of Internal Revenue, 42 B. T. A. 
36 (1940). 

11 Douglas Aircraft Co., Inc. v. Commissioner of Internal Revenue, 46 B. T. A. 
1025, (1942). 
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except where the contract itself may “provide a method 
for determining the date of completion/’ 

The Congress at the time the Renegotiation Act was 
enacted, is presumed to have had knowledge of these admin¬ 
istrative interpretations. When it incorporated the pro¬ 
vision that no renegotiation of the contract price shall be 
commenced more than one year after the close of the fiscal 
year of the contractor “within which completion or term¬ 
ination of the contract” occurs, it must be considered to 
have adopted the construction which had been previously 
given to similar language. 12 

And when the Chairman joined in promulgating 
the interpretation quoted’ above, he then determined 
that the ‘completion or termination of the contract” 
for the purposes of renegotiation of contracts with 
the Commission, occurred when the services called 
for under such agreement were completed and that 
such date is not extended by delay in the making of any 
payment required by the contract. 


n. 

Equity Will Enjoin Administrative Officers Who Have 
Acted And Are Threatening to Act Outside Their Stat¬ 
utory Authority to the Injury of Appellant. 

Appellant seeks to restrain appellees from taking any 
further unlawful action leading to the appropriation of its 
property by the device of an alleged renegotiation or by 
exercising the claimed authority to .refix the contract price 
of the charter agreements between it and the British Min¬ 
istry. The acts of the Chairman and his representatives, 
about which complaint is made, are not mere threats. The 
Chairman and his representatives have already (1) defi¬ 
nitely and finally rejected appellant’s claim that the charter 
agreements are not subject to the provisions of the Renego- 

”Hecht v. Malley, 265 U. S. 144, 68 L. Ed. 949; Latimer v. United States. 223 
U. S. 501, 604, 56 L. Ed. 526, 527; Sessions v. Romadka, 145 U. S. 29, 43, 36 L. 
Ed. 609, 614. 
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tion Act; (2) determined affirmatively that such charters 
are contracts with the Commission, and (3) that a 
portion of the profits realized therefrom constitute 
excessive profits within the meaning of the Renego¬ 
tiation Act. Moreover, appellees have demanded the sub¬ 
mission of data which they have a right to demand only 
from persons who have contracts with the Commission. As 
a result of these determinations and demands appellant is 
in danger of being subjected to possible criminal prose¬ 
cution for violation of the illegal demands for submission 
of information and data, and in the further danger of being 
deprived of its property without authority of law. 

That the courts have power to intervene for the purpose 
of restraining the illegal or arbitrary and capricious acts 
of administrative officers which invade or threaten invasion 
of the rights of private parties, is well established. 

The principles governing the use of injunctions against 
administrative officers were summarized in Procter and 
Gamble v. Coe, 68 App. D. C. 246, 96 F. (2d) 518. That 
was an appeal from an order of the District Court dis¬ 
missing a bill to enjoin the Commissioner of Patents from 
cancelling a trade mark until litigation in the Federal Court 
in New Jersey should be terminated. The Commissioner 
of Patents had held the trade mark should be cancelled pur¬ 
suant to proceedings had in the Patent Office, and this de¬ 
cision had been affirmed by the United States Court of Cus¬ 
toms and Patent Appeals. Subsequently, the District Court 
for New Jersey dismissed litigation by which it was 
sought to have Procter and Gamble Company deliver up its 
trade mark to the Commissioner of Patents for cancellation 
on the ground that the decision of the Court of Customs and 
Patent Appeals made the question of cancellation res judi¬ 
cata. Mr. Justice Miller, speaking for the Court said : 

“The following tests have been used to uphold the 
exercise of judicial restraint upon executive action 
under valid laws: (1) Where an officer, insisting that 
he has the warrant of the statute, is transcending its 
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bounds, and thus unlawfully assuming to exercise the 
power of government (Philadelphia Co. v. Stimson, su¬ 
pra), (2) where an officer attempts to enlarge his power, 
or to usurp power (Waite v. Macy, supra ); or (3) where 
his act is based upon a clear mistake of law (American 
School of Magnetic Healing v. McAnnultv, 187 U. S. 
94, 109, 110, 23 S. Ct. 33, 47 L. Ed. 90); (4) where the 
action of the officer or administrative body is clearly 
heyond its power and in violation of the statute (cita¬ 
tions omitted); (5) where an officer has acted, or 
threatens to act, in a capricious and arbitrary manner 
(Commercial Solvents Corp. v. Mellon, 51 App. D. C. 
146, 277 F. 548, 550, and cases there cited); (6) where 
the act of the officer, ‘under any view that could be 
taken of the facts that were laid before him, was ultra 
vires, and beyond the scope of his authority (and) he 
has no power at all to do the act complained of, he 
is as much subject to an injunction as he would be to 
a mandamus if he refused to do an act which the law 
plainly required him to do’.” (Citations omitted) 
(Italics ours) 13 

This doctrine is supported in American School of Mag¬ 
netic Healing v. McAnmdty, 187 U. S. 94, 47 L. Ed. 90, 
where the Court held that the Postmaster General had acted 
outside his statutory authority on a pure mistake of law and 
that the enforcement of his order to a local postmaster 
for the retention of letters directed to complainants would 
be enjoined. - j 

In Philadelphia Company v. Stimson, 223 U. S. 605, 56 
L. Ed. 570, the Court held an injunction would lie when 
an administrative officer “insisting that he has the warrant 
of the statute, is transcending its bounds, and thus unlaw¬ 
fully assuming to exercise the power of government against 
the individual owner, is guilty of an invasion of private 
property.” 

And in Waite v. Macy, 246 TJ. S. 606, 62 L. Ed. 892, the 
Court enjoined the Tea Board from attempting to enforce 

“To the same effect is Ickcs v. Underwood, -App. D. C._, 141 F. (2d) 

546, decided March 20, 1944, and Employers Group.of Motor Freight Carriers, 

Inc., et al. v. National War Labor Board, -App. D. C_, 143 F. (2d) 145, 

decided June 2, 1944. 
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a regulation of the Secretary of the Treasury which ex- 
' ceeded the authority conferred upon him by statute. 

There is no reason in law w T hy the appellant should be 
required, no matter how trivial it may appear to the ap¬ 
pellees, to furnish one iota of the information and data 
demanded of it unless the charter agreements are contracts 
with the Commission and are otherwise subject to renego¬ 
tiation. Whether they are contracts with the Commission 
and are otherwise subject to renegotiation, are questions 
which are properly before this Court for determination and 
are questions which obviously cannot be determined in any 
statutory forum provided in the Renegotiation Act which 
limits the determinations to, and permits the filing of peti¬ 
tions for the redetermination of, the factual question, name¬ 
ly, the amount of excessive profits realized by contractors. 
A clear determination of those questions is (or should be) 
as important and desirable to the appellees as it is to the 
appellant herein. The argument of the appellees that the 
Court lacks jurisdiction to grant the relief sought is pal¬ 
pably untenable. That the granting of such relief is essen¬ 
tial to the protection of the rights asserted by the appellant 
on one hand, and to the sound and lawful administration of 
the Renegotiation Act on the other hand, is apparent from a 
mere reading of the statement herein. 
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in. 

Failure to Pursue An Administrative Remedy is Not a Valid 
Ground for Denial of the Relief Herein Prayed Because 
No Such Remedy is Available. 

A. The District Court Erred In Holding That This Case 
Comes Within The Rule Requiring Appellant To Ex¬ 
haust Administrative Remedies Before Appealing To 
The Courts For Relief. 

The primary contention of counsel for appellees in the 
Court below was that no matter how grevious the abuse of 
power by appellees and no matter how great the resulting 
damage to appellant, it had no standing to seek equitable 
relief without first submitting to the plainly illegal acts 
and threats of appellees by pursuing an alleged administra¬ 
tive remedy. 

In dismissing the complaint for an injunction and declara¬ 
tory judgment, the District Court stated that “While it is 
not clear upon what provision or provisions of law the 
defendants purport to act * * * ” the parties disagreed as 
to whether the charters are subject to renegotiation and 

“This, it seems, brings the matter squarely within the 
rule laid down in the Myers case (Myers v. Bethlehem. 
Shipbuilding Corporation, 303 U. S. 41-50-51)”. (Joint 
App. 51). 

In that case it was held that the complainant was not 
entitled to equitable relief because it had not exhausted the 
administrative remedy provided in the statute there under 
consideration. 

This case is one in which the attempted renegotiation of 
the charters which are contracts of a foreign government 
is not authorized by the Renegotiation Act or by any other 
statute and, since there is no law authorizing the acts com¬ 
plained of, there obviously is no procedure to which the 
appellant must first resort before seeking protection in the 
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courts. The correctness of that position has been many 
times declared by the Courts. 

In Buder v. First National Bank, 16 F. (2d) 990 (C.C.A. 
8th, 1927), the plaintiff sought to enjoin the enforcement of 
ad valorem taxes assessed against shares of stock of the 
Bank pursuant to a section of the Missouri Statutes which 
the Legislature had attempted to validate after it had 
passed out of existence or become ineffectual. The defense 
'was made that there was available to the plaintiffs a remedy 
in the administrative tax boards of Missouri and that, not 
having sought that remedy, plaintiff could not maintain the 
action. The Court held that the Legislature had no power 
to take the action under which the validation of the statute 
had been attempted because such action amounted to an 
effort to pass a law retroactively. Accordingly, the Court 
held that the particular section of the statute conferred no 
power upon the Assessor to make the assessment com¬ 
plained of. The defendant cited a number of cases which 
it claimed required the plaintiff to pursue the administrative 
remedy. With reference to that claim, the Court stated: 

“The defendants also contend that there was avail¬ 
able to the plaintiffs a remedy through the administra¬ 
tive tax boards of Missouri, and that, not having sought 
that remedy, they cannot maintain this suit. [Citation 
of cases.] * * * In those cases, however, the complaints 
were of invalid assessments under existing laws. Here 
the complaint is of an assessment under no law at all. 

“In Stanley v. Supervisors of Albany, 121 TJ. S. 535, 
7 S. Ct. 1234, 30 L. Ed. 1000, in which it was held that a 
suit in equity would lie to enjoin the exaction of the 
illegal or unconstitutional excess of a tax, it was said, 
relative to administrative remedies: 

“ ‘To these boards of revision, by whatever name 
they may be called, the citizen must apply for relief 
against excessive and irregular taxation, where the 
assessing officers had jurisdiction to assess the prop¬ 
erty.* 
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“Here, if there was no law, there was no jurisdiction 
to assess the shares of stock. There could he nothing 
more futile than an application for administrative re¬ 
lief in a case of this kind. If section 12775 was in force, 
the tax was properly assessed; if it was not in force, 
there was no such tax. No administrative officer or 
board of Missouri could do otherwise than assume the 
validity of the law under the circumstances, and there 
was, as a matter of fact, no administrative remedy/’ 

The same rule was stated in Tumulty v. District of Colum¬ 
bia, 69 App. D. C. 390,102 Fed. (2d) 254, wherein the Court 
said: 


“The District contends here that 1 the doctrine that 
tax assessments must be attacked through the machin¬ 
ery provided by the statute and are not subject to 
collateral attack’ must control the disposition of this 
appeal. We are in accord with such principle of law, 
wuth the settled exception to the rule that a tax based 
upon a void assessment may be questioned or attacked 
wherever found. We think it clear that all administra¬ 
tive remedies in matters of taxation must be exhausted 
before resort can be had to court action. Nelson v. 

. First Nat . Bank, 8 Cir., 42F. (2d) 30, but think it 
equally clear that when the assessment is void the tax¬ 
payer may resort to equity for relief, without follow¬ 
ing statutory remedies. 9y (Italics ours). 

The question was before this Court again in Lukens 
Steel Company v. Perkins, 70 App. D. C. 354, 107 F. (2d) 
627. The appellants there were not challenging the validity 
of the statute, but contended instead that appellees had 
acted and threatened to act in violation of the statute, and 
without authority of any kind. Appellees contended there, 
as they are contending here, that the complaint should be 
dismissed because, among other things, the appellees had 
not exhausted their administrative remedy, but this Court 
answered that contention in the following language: 

“But no administrative remedy is provided by the 
act to meet the grievances alleged in the complaint, and 
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no administrative remedy is otherwise available. The 
act does not contemplate unlawful conduct beyond its 
terms and entirely outside the scope of its authority.” 

The Court went further with respect to the administra¬ 
tive remedy provided in that act, and stated: 

“Section 6 assumes a proper determination within 
the scope of the Act and pursuant to the authority 
thereof. The procedure therein provided could not 
possibly be used to challenge the authority of appellees 
to act as they have done. Moreover, even if that pro¬ 
cedure were available to appellants, its use would admit 
the legality of the protested determination and leave 
them at the mercy of appellees in carrying out their 
unlawful purposes.” (Italics ours.) 

The Supreme Court reversed the case (310 U. S. 130, 84 
L. Ed. 1108) on the ground that the complainants had not 
shown any injury or threat to a particular right of their 
own, as distinguished from a mere possible injury to the 
public, but indicated that the result might have been dif¬ 
ferent if the contested action of the restrained officials had 
invaded private rights in a manner amounting to a tortious 
violation. 

If the administrative procedure prescribed in the Renego¬ 
tiation Act were available to appellant, its use would admit 
the legality of the protested determinations, and it would be 
estopped later to deny the authority of the Chairman or his 
representatixes. The appellees have demanded at the very 
outset that appellant submit a “Statement in Renegotia¬ 
tion” 'which, if executed, would place appellant in the posi¬ 
tion of making oath to the fact that it is a contractor with 
the Commission and that the officer of appellant executing 
the affidavit was “duly authorized to execute this statement 
on behalf of the contractor”. The mere execution and films: 
of the statements demanded by appellees would forever 
preclude appellant from asserting the fact that it is not a 
contractor with the Commission. If the appellees make a 
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unilateral determination as to the amount of alleged ex¬ 
cessive profits, as they will do unless restrained, then 
appellant must either submit to such illegal determination 
or it must file a petition in the Tax Court for a redetermi¬ 
nation of such amount. 

But it cannot pursue that so-called administrative remedy 
without not only admitting, but alleging under oath as a 
fact (before the Tax Court), the very thing without which 
neither the Chairman, nor the Tax Court has jurisdiction, 
viz., that the charter agreements between it and the British 
Ministry are contracts with the Commission. The Tax Court 
is only open to a contractor, that is, one who has a contract 
with one of the departments specified in the Renegotiation 
Act, and vrho has been aggrieved by the action of the Secre¬ 
tary of such Department in renegotiating that contract. 
Appellant docs not here hold the position of a contractor 
with the Commission. But in order to invoke the jurisdic¬ 
tion of the Tax Court, it must allege that it is such a con¬ 
tractor. The contention of the appellees, therefore, is that 
the appellant must exhaust an administrative remedy which 
would place it in the incongruous position of alleging that 
it is a contractor having contracts with the Commission 
which are subject to the provisions of the Renegotiation 
Act, and asking the Tax Court to find that it is not such a 
contractor. A mere statement of that proposition ought to 
be sufficient to refute the claim of appellees herein, and to 
show that the principal question involved in this case 
cannot be raised before, or decided by the Tax Court. 

That one may not invoke the jurisdiction of an agency or 
a court and then deny its authority to give the relief sought, 
is well established. The principle is thus stated in New 
Lamp Chimney Company v. Ansonia Brass and Copper 
Company, 91 U. S. 656, 23 L. Ed. 336: 

“Concede that, still it is said the courts created by 
statute cannot have jurisdiction beyond what the statute 
confers; which is true; * * * the defendants appeared, 
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and claimed and exercised every right which the Bank¬ 
rupt Act confers. They are, therefore, estopped to 
deny the jurisdiction of the Court; * * V* 

This is of particular significance in view of the heavy 
penalties in the Renegotiation Act for failure to comply 
with the valid demands of the appellees to furnish state¬ 
ments, information and other data. This in itself consti¬ 
tutes a well-recognized basis for resort to equity. 14 

If this case were one in which the appellees had de¬ 
termined that appellant had realized excessive profits 
from contracts with the Commission (which, as stated 
above, the contracts here involved are not) in an 
amount which the appellant believed was too great, the ap¬ 
pellant would be entitled to file a petition in the Tax Court 
to secure a redetermination of the amount so determined by 
the Commission. If, neglecting that remedy, the appellant 
were to seek instead an injunction in some other court 
against the enforcement of such determination, it may 
be presumed that the injunction could be denied for 
the reason that the appellant had failed to resort to a pro¬ 
cedure which is available under the terms of the statute for 
a determination of the amount, if any, of its excessive profits 
under such contracts. But in the case at bar no special 
procedure has been established by Congress for the deter¬ 
mination of the questions at issue. Since the only questions 
at issue herein are questions for the determination of which 
Congress has not established a statutory procedure, it is 
sheer sophistry to argue that the relief sought must be 
denied because the appellant has not sought determination 
of the question involved under a statutory procedure, which 
does not exist. 


^Terrace v. Thompson. 263 U. S. 197. 68 L. Ed. 255. In that case it was held 
that a person is not required to take the risk of prosecution, fine and imprison¬ 
ment and loss of property in order to secure adjudication of his rights. See also 
IVadlcy Southern R. Company v. Georgia. 235 U. S. 651, 59 L. Ed. 405. 
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B. The Determination cmd Demands of the Appellees are 
Void as Having Been Made Without Authority of Law 
and Appellant is Entitled to Equitable Belief. 

In Skinner & Eddy Corp v. United States, 249 U. S. 557, 
63 L. Ed. 771, the plaintiff had filed suit to enjoin an in¬ 
crease by the Interstate Commerce Commission of carload 
freight rates on iron and steel products. Defendants con¬ 
tended that the Court lacked jurisdiction for the reason 
that the administrative remedy provided in the Act to Reg¬ 
ulate Commerce had not been exhausted. In holding that 
the District Court was correct in refusing to dismiss the 
bill on the grounds urged by the defendant but had been 
correct in considering the case on the merits, the Supreme 
Court, through Mr. Justice Brandeis, stated: 

“ First. The defendants contend that the District 
Court did not have jurisdiction of the subject-matter of 
this suit; because orders entered in a fourth section 
proceeding cannot be assailed in the courts; at least, not 
until after a remedy has been sought under §§ 13 and 15 
of the Act to Regulate Commerce. This contention 
proceeds apparently upon a misapprehension of plain¬ 
tiff’s position. If plaintiff had sought relief against a 
rate or practice alleged to be unjust because unreason¬ 
ably high or discriminatory, the remedy must have been 
sought primarily by proceedings before the Commis¬ 
sion [citing authorities] * # *. But plaintiff does not 
contend that 75 cents is an unreasonably high rate or 
that it is discriminatory or that there was mere error 
in the action of the Commission. The contention is that 
the Commission has exceeded its statutory powers; and 
that, hence, the order is void. In such a case the courts 
have jurisdiction of suits to enjoin the enforcement of 
cm order, even if the plaintiff has not attempted to se¬ 
cure redress in a proceeding before the Commission.” 
[Italics ours]. 

The appellees in the court below contended, and the Dis¬ 
trict Court held, that the Skinner & Eddy Corp. case is dis¬ 
tinguished in fact and principle for the reason, as stated by 
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the Court, that “there is no order here void ab initio, or any 
order at all.” This statement is not correct because orders 
have been issued to the appellant which, it is submitted, 
are void ab initio and which constitute a present and imme¬ 
diate peril to the appellant against which only equity can 
relieve. 

On November 26, 1943, by registered mail, the appellees 
served upon the appellant a “notice of initial conference 
under the Renegotiation Act which shall constitute com¬ 
mencement of renegotiation’’ and demanded that the ap¬ 
pellant forward to the Commission certain statements, in¬ 
formation and financial data. On May 23, 1944, the appel¬ 
lees herein gave further notice to the appellant that it had 
been determined, with reference to the charters, “that there 
was in each case a contract between the vessel owner and the 
Maritime Commission to which the Renegotiation Act is 
applicable.” In such letter the appellees again demanded 
that the appellant appear for a conference for the purpose, 
as stated in the notice, “of determining what 'portion of the 
profits * * # is excessive within the meaning of the Act.” 
Such letter further demanded the submission of statements, 
information and financial data. 

Subsection (e) of Sec. 403 of the Renegotiation Act of 1942, 
provides that 

“* * * the Secretary of each Department shall have the 
right to demand of any contractor who holds contracts 
with respect to vjhich the provisions of this section are 
applicable * * * statements of actual costs of produc¬ 
tion and such other financial statements, at such times 
and in such form and detail, as such Secretary may re¬ 
quire. Any person who willfully fails or refuses to 
furnish any statement required of him under this sub¬ 
section, * • * shall, upon conviction thereof, be pun¬ 
ished by a fine of not more than $10,000 or imprison¬ 
ment for not more than two years, or both.” 

The rejection of appellant’s claim that the charters are 
not subject to the Renegotiation Act, the determina- 
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tion that “there was in each case a contract be¬ 
tween the vessel owner and the Maritime Commission 
to which the Renegotiation Act is applicable” and the 
requirement that statements, information and data be fur¬ 
nished clearly constitute an order. The appellant may not 
lawfully refuse to furnish statements of actual cost and 
such other financial statements as the appellees may re¬ 
quire and the reason it may not refuse is that the appellees 
have, in effect, ordered the submission of such statements. 
It is obviously incorrect to state, as the District Court 
did in its decision, that no order of any sort has been 
issued to the appellant herein. The appellees have 
demanded that the appellant furnish statements, infor¬ 
mation and financial data on the erroneous determin¬ 
ation which has been made that the .charters in¬ 
volved herein are contracts “with respect to which the pro¬ 
visions of this section [Renegotiation Act] are applicable.” 
That is an “order”. Refusal by the appellant to comply 
with it is punishable by a severe fine or imprisonment or 
both. Moreover, it is void ab initio and equity may relieve 
against it. 

The Renegotiation Act of 1942 does not authorize the issu¬ 
ance of any “orders” except to the extent that it confers 
upon the secretaries the right {( to demand” (to order) the 
submission of financial data and other statements. If the de¬ 
mand to furnish financial statements and other data under 
penalty of criminal punishment is not an order, then it is dif¬ 
ficult to understand when an order ever would be said to 
have been made under the Renegotiation Act of 1942. 

In point of fact, therefore, an order has been issued 
against the appellant without authority of law, which seeks 
to impose upon it an onerous and expensive burden. The 
fundamental findings or determinations have already 
been made and an order has been issued demanding 
under sanction of criminal penalties the submission of 
financial statements and other data to enable the appellees 
to determine the amount of the alleged excessive profits. 
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In Shields v. Utah Idaho Central Railroad Company, 305 
U. S. 177, 83 L. Ed. Ill (1938), the Supreme Court consid¬ 
ered a case wherein the claim was made that an adminis¬ 
trative “determination” was not an “order”. That case 
presents a situation quite similar to that involved in the 
case at bar. The statute involved in that case (Railway- 
Labor Act) imposed certain obligations on railroad carriers 
but expressly exempted interurban railway lines unless 
such railway lines be operated as a part of a general- 
steam railroad system of transportation. The Act author¬ 
ized and directed the Interstate Commerce Commission, 
upon request of the Mediation Board, to determine whether 
any line operated by electric power falls within the terms 
of the exception contained in the Railway Labor Act. Such 
Railway Labor Act also imposed upon the Mediation Board 
the power and the duty to prescribe a form of notice which 
carriers subject to that Act were required to post under 
pain of criminal prosecution. Acting under the Statute, 
the Interstate Commerce Commission determined that the 
Utah Idaho Central Railroad Company w r as not within the 
exception contained in the Railway Labor Act, that is, that 
the railroad was subject to the Railway Labor Act. There¬ 
upon, the Mediation Board requested the posting by the 
railroad of a form of notice. The Company refused to post 
such notice and brought suit to enjoin the United States 
Attorney from prosecuting any proceeding based upon an 
alleged violation of the Railway Labor Act by the Company. 
One of the questions before the Court was whether the 
determination of the Interstate Commerce Commission to 
the effect that the Utah Idaho Central Railroad was subject 
to the Railway Labor Act could be regarded as an “order” 
which was binding upon the Mediation Board. In holding 
that the determination was an order the Court stated as 
follows: 

“We have held that the determination of the Commis¬ 
sion is not an ‘ order ’ reviewable under the Urgent De¬ 
ficiencies Act of October 22,1913. Shannahan v. United 
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States, 303 U. S. 596,82 L. Ed. 1039,58 S. Ct. 732, supra. 
But we have not held that the determination of the 
Commission was not subject to judicial review by other 
procedure, a question which, as we said in the Shanna- 
han Case, we had no occasion there to consider. Id., at 
p. 603. The nature of the determination points to the 
propriety of judicial review. For, while the determina¬ 
tion is made by the Interstate Commerce Commission 
for the purposes of the Railway Labor Act and not for 
further proceedings by the Commission itself, it is none 
the less a part of a regulatory scheme. It has the effect, 
if validly made, of subjecting the respondent to the re¬ 
quirements of the Railway Labor Act which was enacted 
to regulate the activities of transportation companies 
engaged in interstate commerce. * * * Equity juris¬ 
diction may be invoked when it is essential to the pro¬ 
tection of the rights asserted, even though the com¬ 
plainant seeks to enjoin the bringing of criminal ac¬ 
tions.” (Italics ours). 

The Shields case,was referred to and its holding approved 
in Utah Fuel Company v. National Bituminous Coal Com¬ 
mission, 306 U. S. 56, 83 L. Ed. 483. In that case, plaintiff 
sought to enjoin the publication by the Coal Commission of 
certain data which it had furnished to the Commission as a 
Code Member under the so-called Bituminous Coal Act. 
Plaintiff interpreted that Act as requiring that such infor¬ 
mation be kept secret while the defendant interpreted the 
Act as authorizing publication of such information and 
declared its intention of publishing the same. Plain¬ 
tiff filed a bill in the District Court for the District of Colum¬ 
bia seeking an injunction against the threatened disclosure. 
The trial Court decided the case on the merits in favor of 
the Coal Commission holding that “the acts of the defend¬ 
ants sought to be enjoined are authorized by and not in 
violation of the Bituminous Coal Act.” 

Appeal was taken to the Court of Appeals where, as in 
the present case, the defendant alleged that the Court 
lacked jurisdiction. The Court of Appeals refused to con¬ 
sider the case on the merits and approved the dismissal of 
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the bill on the grounds that plaintiff bad failed to exhaust 
its administrative remedies, for which reason, it was held, 
equity jurisdiction could not be invoked. (69 App. D. C., 
333, 101 Fed. (2) 426). 

On certiorari, the Supreme Court rejected the contention 
that the plaintiff had no standing in equity. While holding 
that the Bituminous Coal Act authorized the publication of 
the information, the Court reached its decision after an 
analysis of the pertinent provisions of the Act and stated 
as follows with reference to the claim that a bill in equity 
would not lie: 

“A question cognate to the one here presented was 
before us in Shields v. Utah Idaho Central Railroad Co. y 
305 U. S. 177, decided December 5,1938, the date of the 
Court of Appeals’ decision herein. We there declared, 
although determination by the Interstate Commerce 
Commission that a railroad was not ‘interurban’ did 
not constitute an ‘order’ re viewable under the Urgent 
Deficiencies Act of October, 1913, nevertheless in the 
circumstances disclosed, it could be subjected to judi¬ 
cial review by bill in equity. * * * 

“Considering the circumstances here alleged, the 
great and obvious damage which might be suffered, 
the importance of the rights asserted, and the lack of 
any other remedy, we think complainants could prop¬ 
erly ask relief in equity. The jurisdiction of a District 
Court is to be ‘ determined by the allegations of the bill, 
k and usually if the bill or declaration makes a claim that 
if well founded is within the jurisdiction of the Court 
it is within that jurisdiction whether well founded or 
not.’ ” (Citations omitted.) 

The situation in the case at bar is very similar to that in 
Trust Company v. Schnader, 291 U. S'. 24, 78 L. Ed. 628, 
(See also 293 U. S. 112, 79 L. ed. 228) where appel¬ 
lant sought to enjoin officials of the Commonwealth of 
Pennsylvania from attempting to impose and collect 
an inheritance Tax. The appellee contended that the 
appellant had an adequate remedy at law as it could 
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appeal from the appraisement when made to the County 
Court which had jurisdiction to pass on both the amount 
of tax and the legality of its imposition, and that since this 
procedure had not been followed, the bill was prematurely 
filed. The Court in denying this contention stated: 

* * However, in view of the allegations of the bill, 
we are not inclined to hold the suit premature. The 
bill charges that the Secretary of Revenue has refused 
to issue a waiver of tax, and that the Attorney General 
has notified the appellant and the State’s appraiser 
the property is subject to the tax, and the appel¬ 
lant’s claim for exemption will be denied. The Com¬ 
mon-wealth’s law officers plainly intend to perform 
what they consider their duty, and will, unless re¬ 
strained, cause the assessment and imposition of the 
tax. The action the legality of which is challenged thus 
appears sufficiently imminent and certain to justify the 
intervention of a court of equity.” 

In view of the authorities set forth above, it is clear that 
the District Court erred in holding that appellant was not 
entitled to the equitable relief sought. 

C. The Decision in The Myers Case Is Inapplicable To The 
Present Case . 

The decision in the Myers case, supra, upon which appel¬ 
lees rely, enunciated no new principle of law. It is one of a 
long line of decisions which have established the principle 
that where administrative officers are acting within the 
authority conferred by a valid statute, the complainant must 
first comply with the prescribed administrative procedure 
before seeking relief in the courts. But the administrative 
procedure must be an adequate one. 15 That was a suit to 
enjoin the holding of a hearing by the National Labor Re¬ 
lations Board upon a complaint which had been filed charg¬ 
ing a violation of the National Labor Relations Act. 

"Nelson v. First Nat. Bank of Sioux City, 42 F. (2d) 30; Gilchrist v. Inter- 
borough Co., 279 U. S. 159, 73 L. Ed. 652. 
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The Supreme Court’s analysis of the situation presented 
in the Myers case shows the vast and all important differ¬ 
ence between that case and the instant case. As the Su¬ 
preme Court pointed out, the National Labor Relations Act 
confers no power upon the Board to enforce its orders. Such 
orders are enforceable only by petitions filed in the Circuit 
Courts where all questions of the jurisdiction of the Board 
and of its statutory authority are open to examination by 
the courts. 

In denying the relief sought in the Myers case, the Court 
was careful to state that the procedural provisions of the 
statute involved in that case afforded adequate opportunity 
to secure judicial protection against arbitrary action. It 
becomes necessary, therefore, to compare the authority of 
appellees under the Renegotiation Act and the character 
of the so-called “administrative remedies” available there¬ 
under with the situation before the Court in the Myers 
case in order to determine whether the decision in the latter 
case is controlling. Such comparison is as follows: 

(1) Under the Renegotiation Act the Chairman has 
authority to determine whether excessive profits have been 
realized from contracts with the Commission. The enforce¬ 
ment of a determination that excessive profits have been 
realized need not await any Court review. The Chairman 
is not only authorized by the Renegotiation Act but is 
directed to enforce his own determinations (a) by with¬ 
holding from a contractor sums due it on contracts with 
the United States in an amount equal to the excessive 
profits which in his opinion were realized from any contract 
with the Commission, or (b) by recovery from the con¬ 
tractor through repayment, credit, or suit of any 
amount of such alleged excessive profits, or (c) by a 
combination of those methods. And the filing of a petition 
in the Tax Court for a redetermination of any amount 
theretofore determined by him does not operate to stay the 
enforcement by him of his determination. 
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(2) A contractor aggrieved by a determination of the 
the Chairman as to the existence and amount of excessive 
profits, may file a petition with the Tax Court for a rede- 
termination of the amount of such excessive profits. 

The Tax Court’s jurisdiction extends solely to a determi¬ 
nation of that question. Questions involving the jurisdic¬ 
tion of the Chairman and his representatives, and of their 
statutory authority are not only not open to examination 
by the Tax Court but must be pleaded in order to invoke 
the jurisdiction of the Tax Court. Hence, a clear and con¬ 
trolling distinction between the Myers case and the present 
case: In the Myers case a statute was involved which pre¬ 
scribed a hearing and findings, a specific procedure 
for review of orders of the Board by a court (be¬ 
fore such order could be enforced) of all questions 
of the jurisdiction of the Board and of its statutory 
authority (with appeals to the United States Supreme 
Court expressly provided for), while in the pres¬ 
ent case a statute is involved which contains no procedural 
provisions except one which authorizes the filing of peti¬ 
tions in the Tax Court for determination of the limited 
issue of the amount of excessive profits —and that only after 
the determination of the appellees, may have been enforced, 
and with the qualification that determinations of the Tax 
Court shall not he reviewed or redetermined by any court 
or agency. 

(3) The Tax Court is not a court in the usual sense of the 
word. It is described by statute as “an independent agency 
in the executive branch of the government”. 16 That it is an 
administrative agency, and not a court has also been decided 
by the Courts. 17 And only recently the Supreme Court 
characterized the Tax Court as an administrative tribunal 
and stated that “every reason ever advanced in support of 

lfl S3 Stat. 158, 26 U. S. C. 1100 (derivation: Act of .Tune 2, 1924, c. 234, Sec. 
900, as added by Act of Feb. 26,1926, c. 27, See. 1000, 44 Stat. 105. 

17 Old Colony Trust Company v. Commissioner of Internal Revenue, 279 U. S. 
716, 73 L. Ed! 918. 
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administrative finality applies to the Tax Court. 18 The 
Court was careful to point out that the statute creating 
the Tax Court provided for judicial review of its decisions. 

(4) Under the Renegotiation Act the Tax Court is open 
to appellant only if it is a contractor with the Commission. 
In this case, as stated above, the contracts under considera¬ 
tion were contracts with the British Ministry. Hence, 
appellant does not occupy the position of a contractor 
with any Department, but in order to invoke the juris¬ 
diction of the Tax Court, appellant would have to al¬ 
lege under oath that it is such a contractor. 

It is clear, therefore, that the Renegotiation Act does not 
provide “an adequate opportunity to secure judicial pro¬ 
tection against arbitrary action”. 

It was, no doubt, upon these considerations that a Three 
Judge Statutory Court sitting in the District of Columbia 19 
in deciding the question of whether Congress had provided 
an adequate remedy in the amendment authorizing redeter¬ 
mination of alleged excessive profits in a proceeding in the 
Tax Court said: 

“Defendants insist that, • # * plaintiff has no other 
recourse than to challenge the claimed right of the Gov¬ 
ernment in the Tax Court or in the Court of Claims. 

**We think this is not sufficient. In our opinion the 
case should be tried on the merits and plaintiff given 
the opportunity of proving its case, and the question of 
the constitutionality of the Act of Congress should be 
briefed and argued.” (Italics ours.) 

The principle that the remedy upon its face must be ade¬ 
quate to meet the requirements of due process, in order to 
deprive an equity court of jurisdiction before such remedy 
is exhausted, was recently reaffirmed by the Supreme Court 
in Yakus v. United States, decided March 27,1944, Advance 

“Dobson v. Commissioner of Internal Rcz'cnuc. 32 0 U. S. 459. 

**Lincoln Electric Company vs. Knox, et al, (Civil Action No. 21866) 56 F. 
Supp. 308, (August 2, 1944). 
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Opinions, 88 L. Ed. 653. In that case petitioners had not 
availed themselves of the procedure set up by the Emer¬ 
gency Price Control Act by which persons subject to the 
maximum price regulations might test its validity. It was 
contended by petitioners that the administrative procedure 
was inadequate, but the Supreme Court overruled this con¬ 
tention in view of the ^act that 

‘‘The emergency court has power to review all ques¬ 
tions of law, including the question whether the Admin¬ 
istrator’s determination is supported by evidence, and 
any question of the denial of due process or any proced¬ 
ural error appropriately raised in the course of the pro¬ 
ceedings. No reason is advanced why petitioner could 
not throughout the statutory proceeding, raise and pre¬ 
serve any due process objection to the statute, the regu¬ 
lations, or the procedure, and secure its full judicial 
review by the Emergency Court of Appeals and this 
Court.” (Italics ours.) 

And the Court stated in line wuth previous decisions that 

“Only if we could say in advance of resort to the 
statutory procedure that it is incapable of according 
due process to petitioners could we conclude that they 
have shown any legal excuse for their failure to resort . 
to it or that their constitutional rights have been or will 
be infringed.” (Italics ours.) 

The cases cited above might be supplemented by many 
others. But these would seem to be sufficient to demon¬ 
strate that appellant is not required to exhaust an adminis¬ 
trative remedy which does not afford due process, and is 
otherwise inadequate. 20 

In the light of the foregoing decisions, the argument of 
appelleps in the Court below that the Court lacks jurisdic¬ 
tion to grant the relief sought is palpably untenable. It is 

“See Rrad'cy v. Richmond, 227 U. S. 477, 57 L. Ed. 603; First National Bank 
v. Weld County, 264 U. S. 450, 68 L. Ed. 784, and Anniston Manufacturing 
Company v. Davis. 301 U. S. 337, 81 L. Ed. 1143; Natural Gas Pipeline Co. v. 
Slattery, 302 U. S. 300, 309, 82 L. Ed. 276, 280; Minnesota Ex Rcl, Pearson v. 
Probate Court, 309 U. S. 270, 277, 84 L. Ed. 744,751. 
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perfectly clear that if the determinations and demands al¬ 
ready made, exceed the authority conferred upon the Chair¬ 
man by law, appellees may be enjoined from carrying them 
into effect. 21 

IV. 

Appellant is Without Adequate Remedy Elsewhere and if 
Relief is Not Granted by This Court Will Suffer Irrep¬ 
arable Injury. Appellant Therefore is Properly in a 
Court of Equity Because: 

A. The Remedy Elsewhere is Neither Clear Nor Certain 
and Will Result in Loss of Rights to Appellant. 

In the Court below, the appellees urged that adequate 
legal remedies existed to meet any demand by defendants 
for excessive profits claimed to be due. 

That a remedy at law is neither certain nor adequate is 
apparent upon the face of the statute and from what we 
have already said. The Chairman, by simply ap¬ 
plying the economic sanctions provided in the Act 
and instructing himself, as War Shipping Administrator, 
to withhold from appellant moneys due it on account of 
contracts with the United States, is able to enforce his 
unlawful determinations prior to any hearing or a judicial 
review. 22 As we have said, appellant could not invoke the 
jurisdiction of the Tax Court without admitting that the 
charters are subject to renegotiation. Therefore, assuming 
there is an administrative remedy, if it were availed of, 
appellant would have no standing to maintain a suit for 
recovery of funds so illegally withheld and no defense to a 
suit brought by the Chairman to recover such amounts as 
had been determined to be excessive profits. 

This is the meaning of the decision in Yakus v. United 
States, supra. 

™lVork v. Louisiana, 269 U. S. 250, 70 L. Ed. 259; Colorado v. Toll, 268 
U. S. 228. 69 L. Ed. 927. 

22 This is just the type of procedure denounced by the Court in Hines v. 
United States, ex rel Marsh, 70 App. D. C. 206, 105 F. (2d) 85. 
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In that case the petitioners specifically raised the question 
whether the validity of a regulation fixing maximum com¬ 
modity prices may be challenged in defense of a prosecu¬ 
tion for its violation. 

The Court held that the organization of an exclusive pro¬ 
cedure such as provided in that act is within the constitu¬ 
tional power of Congress so long as it affords to those 
affected a reasonable opportunity to be heard and present 
evidence, even though the judicial review is restricted to a 
single court 'whose judgments and orders may be further 
reviewed by the Supreme Court. Then the Court added: 

“ Unlike most penal statutes and regulations whose 
validity can be determined only by running the risk of 
violation, see Douglas v. Jeanette, 319 U. S. 157, 163, 
87 L. Ed. 1324, 1329, 63 S. Ct. 877, the present statute 
provides a mode of testing the validity of a regulation 
bv an independent administrative proceeding. There 
is no constitutional requirement that that test be made 
in one tribunal rather than in another, so long as there 
is an opportunity to be heard and for judicial review 
which satisfies the demands of due process, as is the 
case here. This was recognized in Bradley v. Rich¬ 
mond, 227 U. S. 477, 57 L. Ed. 603, 33 S. Ct. 318, supra, 
and in Wadley Southern R. Co. v. Georgia, supra (235 
U. S. 667, 669, 59 L. Ed. 414, 35 S. Ct. 214, PUR1915A 
106) and has never been doubted by this Court.” 23 

Applying the principles enunciated there to the statute in 
this case, it is evident that since there is no provision for 
judicial review which satisfies the requirements of due 
process, the appellant by following the procedure provided 
in the statute is without any legal remedy at all. 

In the most favorable aspect of appellees’ contentions, 
whether the appellant could ever obtain relief at law is a 
matter of speculation. In no view can it be maintained that 
there exists a plain, certain, adequate and complete remedy 
at law in the absence of which appellant is entitled to relief 

23 To the same effect was the decision in Lockcrty v. Phillips, 319 U. S. 182, 
87 L. Ed. 1339. 
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in quity. The established rule is stated in the opinion of 
the Sixth Circuit Court of Appeals 24 where it was said: 

“In Davis v. Wakelee, 156 U. S. 6S0,688,15 S. Ct. 555, 
558, 39 L. Ed. 578, the Supreme Court said: ‘It is a 
settled principle of equity jurisprudence that, if the 
remedy at law be doubtful, a court of equity will not 
decline cognizance of the suit. * * * Where equity can 
give relief, plaintiff ought not to be compelled to specu¬ 
late upon the chance of his obtaining relief at law.’ * * * 
Mr. Justice Brandeis, in Dawson v. Kentuckv Distiller¬ 
ies Co., 255 U. S. 288, 296, 41 S. Ct. 272, 65 L. Ed. 63S, 
quoted with approval from the first sentence of Davis 
v. IVakelee which we have quoted above; and the 
authority was also cited approvingly in Grosjean v. 
American Press Co., 297 U. S. 233, 242, 56 S. Ct. 444, 
80 L. Ed. 660, where it was held that equitable juris¬ 
diction exists to enjoin collection of a state tax chal¬ 
lenged as unconstitutional, upon a showing that if the 
taxpayer should pay the tax he would be afforded no 
clear remedy of restitution. 

“This court pointed out in Davis v. A. Booth & Co., 
6 Cir. 131 F. 31, 36, that the difficulty in estimating 
damages in an action at law and the likelihood of mul¬ 
tiplicity of suits furnish ample reasons for the exercise 
by a court of equity of its injunctive power to restrain 
wrongdoing.” (Italics ours.) 

In order that a remedy at law may be such as to oust 
equity of jurisdiction it must be as certain, effective, timely 
and complete as that which equity can give, and must be 
open to the party demanding relief to seek at his own choice 
and not at the will of the opposing party. As the Supreme 
Court said in Kilbourn v. Sunderland, 130 U. S. 505, 32 L. 
Ed. 1005: 

“The jurisdiction in equity attaches unless the legal 
remedy, both in respect to the final relief and the mode 
of obtaining it, is as efficient as the remedy which equity 


24 Roof v. Conway. 133 F. (2d) S19, 826. 
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would confer under the same circumstances.” (Italics 
ours.) 

That principle has been approved by the Courts in numer¬ 
ous cases. 25 

The briefest consideration of the other conceivable ave¬ 
nues of approach open to appellant to protect its rights 
shows clearly that appellant has no plain and adequate legal 
remedy under the circumstances presented. 

B. The Appellant Would Be Subjected To The Burden Of 
A Multiplicity of Actions arid Possible Criminal Prose¬ 
cution Thereby Confronting It With an Intolerable 
Burden of Expense. 

It is well recognized that where a complainant may be 
subjected to the necessity of bringing numerous suits or 
defending numerous suits, that is sufficient to sustain the 
jurisdiction of an equity court. The nature of the contracts 
appellant has with various agencies of the United States, 
cn account of which the Chairman might withhold or cause 
to be withheld, sums which he determines to be excessive 
profits realized under the charter agreements in question, 
are such that a multiplicity of suits in different jurisdictions 
would be necessary in an effort to recover the amounts so 
withheld. This assumes, of course, that the remedy would 
be available to appellant. It may be necessary for appellant 
to bring actions upon numerous contracts, some of which 
mav be cognizable in the Court of Claims and others in the 
United States District Courts sitting in Admiralty. Appel¬ 
lant, therefore, if turned from this court will be subjected 
to the burden of a multiplicity of actions and be put under 
the burden of litigating with agencies of the United States 
Government which have no direct interest in this controv- 

"'Scc also Ex Parte Young, 209 U. S. 123, 52 L. Ed. 714; Hitchman Coal & 
Coke Co. v. Mitchell. 245 U. S. 229. 62 L. Ed. 260; Union Pacific R. R. Co. v. 
IVcld County. 247 U. S. 282. 62 L. Ed. 1110; Wallace v. Hines. 253 U. S. 66. 64 
L. Ed. 782; Dawson v. Kentucky Distilleries & Warehouse Co., 255 U. S. 288, 
65 L. Ed. 638. 
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ersy. This alone is adequate to sustain equity jurisdic¬ 
tion. 2 ® 

As the Court said in Ex Parte Young , supra : 

“It would be an injury to complainant to harrass it 
with a multiplicity of suits or litigation generally in an 
endeavor to enforce penalties under an unconstitutional 
enactment, and to prevent it ought to be within the 
jurisdiction of a court of equity.” 

Moreover, were plaintiff remitted to numerous suits in 
order to recover amounts withheld by appellees, the expense 
thereof would be such as to make the remedy elsewhere 
inadequate and the damage irreparable. Thus, in Allen 
v. Regents , 304 U. S. 439, 82 L. Ed. 1448, the Court pointed 
out: 

“And if the respondent is right that the statute is in¬ 
valid as applied to its exhibitions, it ought not to have to 
incur the expense and burden of collection, return, and 
prosecution of claim for refund of a tax upon others 
which the State may not lawfully be required to collect. 
These extraordinary circumstances we think justify 
resort to equity.” 

It is submitted, therefore, that appellant should not be 
turned from this court to other proceedings where the rem¬ 
edy is inadequate and the expense thereof would be so great 
as to constitute irreparable injury. 

C. Appellant Would Be Exposed To The Danger That Sums 
Of Money Which May Be Withheld From It On Account 
Of Contracts With The United States When Covered 
Into The Treasury Will Be Irretrievably Beyond Reach 
Of Any Suit At Law. 

Once the money which may be withheld by appellees on 
account of contracts between appellant and the United 
States, is turned into the Treasury and mingled with the 

26 Wilson v. Illinois Southern RaUicay Co., 263 U. S. 574, 68 L. Ed. 456: 
Union Pacific Railroad Co. v. Board of County Commissioners, Supra, Raymond 
V. Chicago Union Traction Co., 207 TJ. S. 20, 52 L. Ed. 78; Hopkins v. Southern 
California Telephone Co., 275 U- S. 393, 72 L. Ed. 329; Ex Parte Young, Supra. 
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general funds, it is by no means clear that appellant could 
ever effect a recovery thereof. The Renegotiation Act pro¬ 
vides, Sec. 403 (c) (2): 

“All money recovered in respect of amounts paid to 
the contractor from appropriations from the Treasury 
by way of repayment or suit under this subsection shall 
be covered into the Treasury as miscellaneous re¬ 
ceipts.” 

That the danger is real is manifest from the Court’s 
decision in Robinson, et al. v. Deal, et al. (No. 8596, United 
States Court of Appeals, District of Columbia), decided 
October 23, 1944, where the Court stated: 

“The fact that the fund in the Haskins Bros, case 
was derived from the imposition of a tax, while here 
it was from the imposition by Act of Congress of a con¬ 
dition to the sale of cotton produced in excess of allot¬ 
ment, is of no consequence. The controlling principle 
is based upon the presence of the fund at the time of 
suit in the Treasury. The fact, found by the District 
Court, that ‘there is no congressional authority for 
withdrawal of money from the Treasury under the pool 
appropriation account for payment to plaintiffs and 
intervenors,’ leaves the courts without power to inter¬ 
fere.” 

Doubt alone concerning appellant’s right to recover its 
funds, once they are covered into the Treasury, is sufficient 
to sustain the jurisdiction of an equity Court. The remedy 
elsewhere to defeat jurisdiction here, must be equally “cer¬ 
tain and in other ways efficient.” 27 

But more important, whether the appellant would be 
relegated to the Court of Claims or to the Admiralty Court 
in suits on its contracts to recover moneys withheld, it would 
be subjected to the additional hazard of complete loss of all 
its rights. This is because there can be no recovery against 


*American Life Insurance Co. v. Stewart, 300 U. S. 203, 81 L. Ed. 605. 
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the United States for tortious acts of its officers. Thus, the 
Supreme Court has said : 28 

“The distinction between property taken under 
authorization of Congress and property appropriated 
without such authority has long been recognized. Acts 
of government officials in taking property without 
authorization of Congress confer no right of recovery 
upon the injured citizen.” 29 

The Court said in the N orth American Transportation and 
Trading Company case that what an officer of the govern¬ 
ment had done without authority was tortious and created 
no liability on the part of the government. 

Therefore, if the appellees in this case, acting without 
authority of law, withhold or cause to be withheld from 
appellant moneys due it on contracts with the United States 
and consign the same to the Treasury, appellant may be 
completely barred from its recovery. 

So long as appellees have not actually seized appellant’s 
property, an equity court—and only an equity court—can 
stay appellees’ hands. It can prevent the threatened un¬ 
lawful action. The appellant should not be sent elsewhere, 
where once the mischief is done, there may be no remedy 
at all. 

D. In No Event Could Appellant In Any Forum Recover 
Interest On The Money So Seized. 

In the event appellees should withhold moneys due appel¬ 
lant, it would lose not only the use of its money, but the 
interest thereon during at least a portion of time necessary 
to recover it. It could not in any forum, if the money be 

•United States v. Goltra, 312 U. S. 203, 208, 85 L. Ed. 776, 781. 

®United States v. North American Transportation and Trading Co., 253 U. S. 
330, 64 L. Ed. 935; Phelps v. United States. 274 U. S. 341, 71 L. Ed. 1083; 
flooe v. United States, 218 U. S. 322, 54 L. Ed. 1055. 
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wrongfully withheld, recover interest during the whole 
time necessary to its recovery. 30 

The Act of March 3,1911, c. 231 (36 Stat. 1141) as amen¬ 
ded, 28 U. S. C. 284, expressly says: 

“No interest shall be allowed on any claim up to the 
time of the rendition of judgment by the Court of 
Claims, unless upon a contract expressly stipulating 
for the payment of interest, * **.” 

The Suits in Admiralty Act, c. 315 (47 Stat. 420), 46 U. S. 
C. Sec. 745 provides that 

* 

“no interest shall be allowed on any claim prior to the 
time when suit on such claim is brought as authorized 
hereunder.’ ’ 

The fact alone that in no action could appellant ever re¬ 
cover interest on the amount withheld from it, is ground 
for jurisdiction in equity. This is demonstrated by Hop¬ 
kins v. Southern California Telephone Co., Supra. Suit 
was brought by the Telephone Company to enjoin the county 
from seizing and selling certain telephone sets in satisfac¬ 
tion of a tax which the company claimed was in conflict 
with the Federal Constitution. The Court pointed out: 

“In no permitted proceeding at law could interest 
upon payments be recovered for the time necessary to 
obtain judgments.” 

The significance of plaintiff’s inability to recover interest 
in any such actions as defendants suggest (as bearing on 
the inadequacy of such other remedies) is apparent also 
from California v. Latimer, 305 U. S. 255, 83 L. Ed. 159. 
The amount involved was $7,862.32. There the Court was 

80 United States v. Goltra, Supra: United States v. U. S. Fidelity & Guaranty 
Co. (10 C. C. A.. 1939), 106 F. (2d) $04, reversed on other grounds 309 U. S. 
506; 84 L. Ed. 894; Hcnkcls v. Sutherland. 271 U. S. 298, 70 L. Ed. 953. 
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able to find that payment would not cause irreparable in¬ 
jury because: 

“the amount paid with interest could be recovered if 
not due.” 

Here that item never would be recoverable. 


V. 

The Prayer For A Declaratory Judgment is An Additional 

Basis for Jurisdiction. 

The claim for declaratory relief supplies an independent 
ground for jurisdiction. To be sure, the allowance of such 
relief rests in the Court’s discretion. 31 It is, however, a 
remedy which may be granted without regard to the exist¬ 
ence of a remedy elsewhere, and even in the absence of alle¬ 
gation that “irreparable injury is threatened. ” 3 - 
In Perkins v. Elg, 69 App. D. C. 175, 99 F. (2d) 408 (af¬ 
firmed 307 U. S. 325, 83 L. Ed. 1320), the Court sustained 
the action of the District Court in granting an injunction 
and a declaratory judgment as well. In that case the com- 
plainaint had been born in this country, of naturalized par¬ 
ents and during her infancy taken back to her parents’ 
native land of Sweden. Upon reaching her majority she 
returned to this country and was given a passport. Later 
it was found that her father had no intention of again be¬ 
coming a permanent resident of this country and she was 
immediately declared to be in the country illegally. She 
was threatened with arrest and deportation in the event she 
did not leave the country voluntarily. However, as a 
matter of grace the threatened action was held in abeyance, 
but the officials of the Labor and State Departments still 
maintained that her entry was illegal. She brought suit to 
enjoin the threatened action on the part of the officials and 
also for a declaratory judgment, declaring her status as a 

v Great Lakes Dredge <Sr Dock Co. v. Huffman, 319 U. S. 293, 87 L. Ed. 1407. 
a JEtm Life Insurance Co. v. Haworth, 300 U. S. 227, 81 L. Ed. 617. 
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citizen of the United States. The contention was made 
there, as in this case, that she had a remedy at law by sub¬ 
mitting to arrest and testing the question by a writ of 
habeas corpus. But the Court of Appeals said: 

“The trial court, as we have seen, concluded that the 
case was properly brought within the declaratory judg¬ 
ment statute. We are of the same opinion. 

“* * * There is no other proceeding at law by which 
appellee. could obtain an adjudication that she is a 
United States citizen,—certainly none by which she can 
obtain that adjudication without being subject to arrest 
and confinement until her case may be heard on a peti¬ 
tion of habeas corpus. # * * she is entitled to a declara¬ 
tion of her political status, for her rights as a citizen 
are valuable rights,—certainly no less valuable than 
property rights,—and an actual and vital controversy 
exists between her and the government in relation to 
them.” 

The only difference in the Elg case and the case at bar is 
the kind of right involved. Appellees have determined that 
the charter agreements between appellant and the British 
Ministry are contracts with the Maritime Commission, and 
are subject to the provisions of the Renegotiation Act, and 
that excessive profits have been realized, therefore, juris¬ 
diction of the case for decision on the merits plainly exists. 
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CONCLUSION. 

WHEREFORE, appellant submits that this court should 
(a) reverse the judgment of the District Court dismissing 
the complaint, (b) remand the case to the District Court 
with instructions to set aside its judgment dismissing the 
complaint and (c) either (1) instruct the District Court to 
issue an order granting a preliminary injunction as prayed 
in the complaint, or (2) itself enter a preliminary injunc¬ 
tion as prayed in the complaint. 

Respectfully submitted, 

Bon Geaslin, 

Allen J. Krouse, 

520 Investment Building, 
Washington, D. C. 

Attorneys for Appellant 

T. M. Stevens, 

Merchants National Bank Bldg., 

Mobile, Alabama, 

Of Counsel . 
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APPELLANT’S APPENDIX. 

Renegotiation Act of 1942. 

“Sec. 403 (a). For the purposes of this section 

“(1) The term ‘Department’ means the War Depart¬ 
ment, the Navy Department, the Treasury Department, the 
Maritime Commission, Defense Plant Corporation, Metals 
Reserve Company, Defense Supplies Corporation, and Rub¬ 
ber Reserve Company, respectively. 

“ (2) In the case of the Maritime Commission, the term 
‘Secretary’ means the Chairman of such Commission, and 
in the case of Defense Plant Corporation, Metals Reserve 
Company, Defense Supplies Corporation, and Rubber Re¬ 
serve Company, the term ‘Secretary’ means the board of 
directors of the appropriate corporation. 

“ (3) The terms ‘renegotiate’ and ‘renegotiation’ include 
the refixing by the Secretary of the Department of the con¬ 
tract price. 

“Section 403 (c) (1) Whenever, in the opinion of the 
Secretary of a Department, the profits realized or likely to 
be realized from any contract with such Department, or 
from any subcontract thereunder whether or not made by 
the contractor, may be excessive, the Secretary is authorized 
and directed to require the contractor or subcontractor to 
renegotiate the contract price. * * * 

“(2) Upon renegotiation, the Secretary is authorized 
and directed to eliminate any excessive profits under such 
contract or subcontract. 

“(i) by reductions in the contract price of the contract 
or subcontract or by other revision in its terms; or 

“ (ii) by withholding from amounts otherwise due to the 
contractor or subcontractor, any amount of such excessive 
profits; or 

• ••••• 

“(iv) by recovery from the contractor or subcontractor, 
through repayment, credit or suit, of any amount of such 
excessive profits actually paid to him; or 

“ (v) by any combination of these methods, as the Secre¬ 
tary deems desirable. The Secretary may bring actions 
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on behalf of the United States in the appropriate courts of 
the United States to recover from such contractor or sub¬ 
contractor, any amount of such excessive profits actually 
paid to him and not withheld or eliminated by some other 
method under this subsection. 

*#•••• 

“(6) This subsection (c) shall be applicable to all con¬ 
tracts and subcontracts hereafter made and to all contracts 
and subcontracts heretofore made, whether or not such 
contracts or subcontracts contain a renegotiation or recap¬ 
ture clause, unless 

“ (i) final payment pursuant to such contract or subcon¬ 
tract was made prior to April 28, 1942; or 

• •*••• 

“(iii) * * * No renegotiation of the contract price pur¬ 
suant to any provision therefor, or otherwise, shall be com¬ 
menced by the Secretary more than one year after the close 
of the fiscal year of the contractor or subcontractor within 
which completion or termination of the contract or subcon¬ 
tract, as determined by the Secretary, occurs. 

*••••• 

‘‘Section 403 (e) In addition to the powers conferred by 
existing law, the Secretary of each Department shall have 
the right to demand of any contractor who holds contracts 
with respect to w'hich the provisions of this section are ap¬ 
plicable, statements of actual costs of production and such 
other financial statements, at such times and in such form 
and detail, as such Secretary may require. Any person who 
willfully fails or refuses to furnish any statement required 
of him under this subsection, or who knowingly furnishes 
any such statement containing information which is false 
or misleading in any material respect, shall, upon convic¬ 
tion thereof, be punished by a fine of not more than $10,000 
or imprisonment for not more than two years, or both. • • • 

“(f) Subject to any regulations which the President may 
prescribe for the protection of the interests of the Govern¬ 
ment, the authority and discretion herein conferred upon 
the Secretary of each Department may be delegated in 
whole or in part by him to such individuals or agencies as 
he may designate in his Department, or in any other Depart- 
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ment with the consent of the Secretary of that Department, 
and he may authorize such individuals or agencies to make 
further delegations of such authority and discretion. 

“Section 403 (i) (1) The provisions of this section shall 
not apply to 

“(i) any contract by a Department with any other de¬ 
partment, bureau, agency, or governmental corporation of 
the United States or with any Territory, possession, or 
State or any agency thereof or with any foreign govern¬ 
ment or any agency thereof ;***.” 

Renegotiation Act of 1943. 

“Sec. 403 (e) (1) Any contractor or subcontractor ag¬ 
grieved by an order of the Board determining the amount of 
excessive profits received or accrued by such contractor or 
subcontractor may, within ninety days (not counting Sun¬ 
day or a legal holiday in the District of Columbia as the 
last day) after the mailing of the notice of such order under 
subsection (c) (1), file a petition with the Tax Court of the 
United States for a redetermination thereof. Upon such 
filing such court shall have exclusive jurisdiction, by order, 
to finally determine the amount, if any, of such excessive 
profits received or accrued by the contractor or subcontrac¬ 
tor, and such determination shall not be reviewed or rede¬ 
termined by any court or agency. The court may determine 
as the amount of excessive profits an amount either less 
than, equal to, or greater than that determined by the Board. 
A proceeding before the Tax Court to finally determine the 
amount, if any, of excessive profits shall not be treated as 
a proceeding to review the determination of the Board, but 
shall be treated as a proceeding de novo. For the purposes 
of this subsection the court shall have the same powers and 
duties, insofar as applicable, in respect of the contractor, 
the subcontractor, the Board and the Secretary, and in 
respect of the attendance of witnesses and the production 
of papers, notice of hearings, hearings before divisions, 
review by the Tax Court of decisions of divisions, sten¬ 
ographic reporting, and reports of proceedings, as such 
court has under sections 1110, 1111, 1113, 1114, 1115 (a), 
1116,1117 (a), 1118,1120, and 1121 of the Internal Revenue 
Code in the case of a proceeding to redetermine a deficiency. 
In the case of any witness for the Board or Secretary, the 
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fees and mileage, and the expenses of taking any deposition 
shall be paid out of appropriations of the Board or Depart¬ 
ment available for that purpose, and in the case of any other 
witnesses, shall be paid, subject to rules prescribed by the 
court, by the party at whose instance the witness appears 
or the deposition is taken. The filing of a petition under 
this subsection shall not operate to stay the execution of 
the order of the Board under subsection (c) (2). 

“(2) Any contractor or subcontractor (excluding a sub¬ 
contractor described in subsection (a) (5) (B)) aggrieved 
by a determination of the Secretary made prior to the date 
of the enactment of the Revenue Act of 1943, with respect to 
a fiscal year ending before July 1,1943, as to the existence 
of excessive profits, which is not embodied in an agreement 
with the contractor or subcontractor, may, within ninety 
days (not counting Sunday or a legal holiday in the District 
of Columbia as the last day) after the date of the enactment 
of the Revenue Act of 1943, file a petition with The Tax 
Court of the United States for a redetermination thereof, 
and any such contractor or subcontractor aggrieved by a 
determination of the Secretary made on or after the date of 
the enactment of the Revenue Act of 1943, with respect to 
any such fiscal year, as to the existence of excessive profits, 
which is not embodied in an agreement with the contractor 
or subcontractor, may, within ninety days (not counting 
Sunday or a legal holiday in the District of Columbia as 
the last day) after the date of such determination, file a 
petition with The Tax Court of the United States for rede¬ 
termination thereof. Upon such filing such court shall have 
the same jurisdiction, powers, and duties, and the proceed¬ 
ing shall be subject to the same provisions, as in the case 
of a petition filed with the court under paragraph (1), 
except that the amendments made to this section by the 
Revenue Act of 1943 which are not made applicable as of 
April 28,1942, or to fiscal years ending before July 1,1943, 
shall not apply.” 
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The Shipping Act, 1916, as Amended. 

Title 46, U. S. C. 

‘* Sec. 808. Registration, enrollment, and licensing of ves¬ 
sels purchased, chartered, or leased; regulations; coastwise 
trade. 

• ••••• 

“Except as provided in section 1181 of this title, it shall 
be unlawful, without the approval of the United States 
Maritime Commission, to sell, mortgage, lease, charter, 
deliver, or in any manner transfer, or agree to sell, mort¬ 
gage, lease, charter, deliver, or in any manner transfer, to 
any person not a citizen of the United States, or transfer or 
place under foreign registry or flag, any vessel or any 
interest therein owned in whole or in part by a citizen of 
the United States and documented under the laws of the 
United States, or the last documentation of which was under 
the laws of the United States. 

• ••••• 
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United States Court of Appeals 

District of Columbia. 


No. 8862. 


WATERMAN STEAMSHIP CORPORATION, 

Appellant, 

v. 

EMORY S. LAND, Individually and as Chairman, United 
States Maritime Commission, et al ,Appellees. 


Appeal from the District Court of the United States for the 

District of Columbia. 
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L 

PLEADINGS, DOCKET ENTRIES AND OTHER 
PAPERS DESIGNATED. 

1 Filed Jun 27 1944 

In the District Court of the United States 
For the District of Columbia 

Civil Action No. 24840 

Waterman Steamship Corporation, Merchants National 
Bank Building, Mobile, Alabama, Plaintiff 

v. 

Emory S. Land, individually and as Chairman, United 
States Maritime Commission, Commerce Building, 
Washington, D. C. 

Thomas M. Woodward, individually and as Chairman of 
the Price Adjustment Board of the Maritime Commis¬ 
sion, Commerce Building, Washington, D. C., 

A. G. Rydstrom, indivdually and as a member of the Price 
Adjustment Board of the Maritime Commission, Elec¬ 
trical Workers Building, 15th and M Streets, N. W., 
Washington, D. C. 

John R. Paull, individually and as a member of the Price 
Adjustment Board of the Maritime Commission, Elec¬ 
trical Workers Building, 15th and M Streets, N. W., 
Washington, D. C., and 

Carman G. Blough, individually and as a member of the 
Price Adjustment Board of the Maritime Commission, 
Railroad Retirement Building, Washington, D. C., 
Defendants. 

Complaint for Injunction and for a Declaratory Judgment 

Plaintiff respectfully alleges and shows to this Court as 

follows: 
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(1) Plaintiff, Waterman Steamship Corporation, is a 
corporation organized and existing under and by virtue of 
the laws of the State of Alabama, having its principal office 
and place of business in the City of Mobile, in the State of 
Alabama. 

(2) Defendant Emory S. Land is the Chairman of the 
United States Maritime Commission (hereinafter referred 
to as the “Commission”) and as such is the official author¬ 
ized and directed by the Act of Congress hereinafter re¬ 
ferred to, to require the renegotiation of the contract price, 
and to eliminate excessive profits on contracts entered into 

with the Commission. He is sued herein as defen- 
2 dant individually and in his official capacity as such 
Chairman. 

(3) Defendant Thomas M. Woodward is the Chairman of 
the Price Adjustment Board of the Maritime Commission, 
a Board created by and functioning as a part of the Com¬ 
mission. He is sued herein as defendant individually and 
in his official capacity as such Chairman of the Price Ad¬ 
justment Board of the Maritime Commission. 

(4) Defendants A. G. Rydstrom, John R. Pauli and Car¬ 
man G. Blough are members of the Price Adjustment Board 
of the Commission. They are sued herein as defendants 
individually and in their official capacity as members of 
such Board. 

(5) The Price Adjustment Board of the Commission 
(hereafter referred to as the “Board”) was created by the 
Commission by its Administrative Order No. 64, dated May 
5,1942, for the purposes of carrying out the provisions of 
Section 403 of the Sixth Supplemental National Defense 
Appropriation Act of 1942 (Public Law No. 528, 77th Con¬ 
gress) approved April 28, 1942, as amended, (hereinafter 
referred to as the “Renegotiation Act”) insofar as it re¬ 
lates to renegotiation of contracts and subcontracts entered 
into with the Commission. Said Administrative Order pro¬ 
vides in substance and among other things that the Board 
shall possess the function and be charged with the respon- 
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sibility of bringing about such review of contract and sub¬ 
contract prices as it may deem desirable, renegotiating or 
causing to be renegotiated such contract prices when in its 
judgment such action is necessary or desirable, and making 
such recommendations to the Commission as may be appro¬ 
priate to effectuate the results of such renegotiations. A 
copy of said Administrative Order is attached hereto and 
marked Exhibit “A”, and made a part hereof as though 
fully set forth herein.. 

(6) There exists an actual and immediate controversy 
between the parties hereto, and the plaintiff brings this 
action for the purpose of enjoining the enforcement by the 
defendants and operation of the aforesaid Renegotiation 
Act against the plaintiff for the reason that said Renego¬ 
tiation Act is not applicable to the contracts hereinafter 

more particularly described, and for a declaratory 
3 judgment declaring that said contracts are not sub¬ 
ject to the provisions of the Renegotiation Act as 
aforesaid. The matter in controversy exceeds, exclusive 
of interest and costs, the sum of $3,000.00. 

(7) Plaintiff employs and for many years prior to 1941 
has employed the accrual method of bookkeeping, and keeps 
its accounts and makes its federal income and excess profits 
tax returns on the basis of a fiscal year ending Septem¬ 
ber 30. 

(8) Plaintiff was at all the times hereinafter mentioned 
and prior thereto engaged in the business of owning steam¬ 
ships and until all its vessels were requisitioned by the War 
Shipping Administration, was engaged in the operation of 
said vessels in general trades. Its vessels were purchased 
and have at all times since the enactment of the Merchant 
Marine Act, 1936, been operated by it wholly without gov¬ 
ernmental financial aid in any form. 

(9) The plaintiff as owner of the steamships hereinafter 
mentioned and on the dates specified, entered into charter 
agreements with the British Ministry of War Transport, 
an agency of the British Government, an alien within the 
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meaning of the Shipping Act, 1916, as amended, chartering 
the space of said vessels at the rates and under the terms 
and conditions provided in said charter agreements, a copy 
of one of said charter agreements being attached hereto 
and made a part hereof as though fully set forth herein, 
and marked “Exhibit “B”, the terms and conditions of all 
of said charter agreements on the following vessels being 
identical to said Exhibit “B”: 


Vessel 


Date of Charter Agreement 


Antinous 
Iberville 
Bienville 
Jean Lafitte 
Andrew Jackson 
West Kyska 
Ipswich 


April 25, 1941 
April 25, 1941 
April 25, 1941 
April 25, 1941 
May 24, 1941 
May 24, 1941 
July 10, 1941 


(10) The plaintiff as owner of the steamships herein¬ 
after mentioned and on the dates specified, entered into 
charter agreements with the British Ministry of War 
Transport, an agency of the British Government, an 
4 alien within the meaning of the Shipping Act, 1916, 
as amended, chartering the space of said vessels at 
the rates and under the terms and conditions provided in 
said charter agreements, a copy of one of said charter 
agreements being attached hereto and made a part hereof 
as though fully set forth herein, and marked Exhibit “C”, 
the terms and conditions of all of said/charter agreements 
on the following vessels being identical to said Exhibit 
“C”: 


Vessel 


Date of Charter Agreement 


Beauregard 
Lafayette 
Gateway City 
Lasalle 


August 16, 1941 
August 16, 1941 
September 24, 1941 
September 24, 1941 
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(11) The plaintiff, as agents for the Pan Atlantic Steam¬ 
ship Corporation, the owner of the Steamship PAN 
KRAFT, on the 25th day of April, 1941, entered into a char¬ 
ter agreement with the British Ministry of War Transport, 
an agency of the British Government, an alien within the 
meaning of the Shipping Act, 1916, as amended, chartering 
the space of the said SS PAN KRAFT at the rates and 
under the terms and conditions provided in said charter 
agreement, a copy of which is attached hereto and made a 
part hereof as though fully set forth herein and is marked 
Exhibit “D”. 

(12) The said charter agreements entered into between 
the plaintiff and the British Ministry of War Transport as 
aforesaid were approved by the United States Maritime 
Commission pursuant to the provisions of Section 9 and 
Section 37 of the Shipping Act, 1916, as amended (46 
U. S. C. Section 808 and Section 835), which makes unlaw¬ 
ful, without the approval of the Commission, the charter¬ 
ing of any vessel owned by a citizen of the United States 
to any person not a citizen of the United States, said ap¬ 
proval being upon the conditions set forth in the Commis¬ 
sion^ Resolution with respect thereto, of May 29, 1941. 

(13) The plaintiff is informed and believes and therefore 
avers that the United States or a department *or agency 
thereof entered into an arrangement, agreement or contract 
with the British Government or an agency thereof with 
respect to payments required to be made to the plaintiff by 
the British Ministry of War Transport, under the form of 

charter agreements entered into by the plaintiff with 
5 the British Ministry of War Transport. The details 

of said arrangement, agreement or contract are un¬ 
known to plaintiff, except as the same are set forth in a 
letter from the Office for Emergency Management, an 
agency of the United States, to the British Merchant Ship¬ 
ping Mission, dated the 9th day of June, 1941, a copy of 
which letter is attached hereto and made a part of this com¬ 
plaint as though fully set forth herein, and marked Ex- 
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hibit “E”. The plaintiff was not a party to, nor was it 
consulted with respect to the arrangement, agreement or 
contract aforesaid, and took no part in the discussions or 
negotiations which led to its consummation. 

(14) The plaintiff prior to the enactment on April 28, 
1942 of the said Renegotiation Act, received final payment 
of the charter hire on each of said vessels on the dates here¬ 
inafter set forth, and completed its obligations to the char¬ 
terer under the terms of said charter agreements, and said 
charters were terminated On the respective dates following: 


Vessel 


Termination or Corn- 
Date of Payment pletion Date of Char- 
of Charter Hire ter Agreement 


Antinous 
Iberville 
Bienville 
Jean Lafitte 
Andrew Jackson 
West Kyska 
Ipswich 
Beauregard 
Lafayette 
Gateway City 
Lasalle 
Pan Kraft 


July 2, 1941 
July 14, 1941 
July 2, 1941 
August 2,1941 
September 13,1941 
August 2, 1941 
September 27,1941 
November 5, 1941 
October 30, 1941 
November 28, 1941 
November 26, 1941 
August 2, 1941 


July 23,1941 
August 19, 1941 
August 8, 1941 
September 4, 1941 
October 20, 1941 
October 5,1941 
November 9,1941 
December 27,1941 
December 12, 1941 
January 1, 1942 
January 26, 1942 
August 22, 1941 


(15) On November 26, 1943, the defendants, purporting 
to act under the authority of the said Renegotiation Act, 
and under the Joint Statement by the War, Navy and 
Treasury Departments and the Maritime Commission 
issued pursuant to the provisions of the Renegotiation Act, 
served notice on the plaintiff in the form of a letter, that on 
December 13,1943, they would commence the renegotiation 
of the aforesaid charter agreements and demanded that the 
plaintiff forward to them certain statements, information 
and financial data specified therein. A copy of said letter 
and Joint Statement are attached hereto and marked 
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6 Exhibits “F” and “G”, respectively, and made a 
part hereof as though fully set forth herein. 

(16) On December 13, 1943, the plaintiff by letter deliv¬ 
ered on that date, advised the defendants in part as follows: 
that plaintiff would not furnish the information requested 
in the aforesaid letter of the defendants and would not 
agree to the renegotiation of said charter agreements for 
the reasons that said agreements were not entered into 
with any 4 ‘Department’’ as defined in said Renegotiation 
Act, but were agreements entered into directly and solely 
with the British Ministry of War Transport, an agency of 
the British Government, an alien within the meaning of the 
Shipping Act, 1916, as amended; that said Renegotiation 
Act provides that no contract made with a 4 ‘Department’ ? 
as defined in the Act shall be subject to renegotiation where 
final payment pursuant to such contract was made prior to 
April 28, 1942, and that since the said charter agreements 
had been completed and final payments of the charter hire, 
pursuant to said charter agreements, were made prior to 
April 28,1942, said charter agreements were not subject to 
the provisions of the Renegotiation Act; that the said Re¬ 
negotiation Act provides that no renegotiation of any con¬ 
tract shall be commenced more than one year after the close 
of the fiscal year of the contractor within which completion 
or termination of the contract, as determined by the Secre¬ 
tary of the Department, occurs, and that more than one 
year after the close of the fiscal year of the plaintiff, within 
which said charter agreements were completed and ter¬ 
minated, had expired prior to such purported commence¬ 
ment of renegotiation. A copy of said letter is marked Ex¬ 
hibit “H”, attached hereto and made a part hereof, as 
though fully set forth herein. 

(17) By letter dated May 23, 1944, the defendants re¬ 
plied and advised the plaintiff that with respect to the Red 
Sea operation, it had been determined there was in each 
case a contract between the vessel owner, the plaintiff, and 
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the Maritime Commission to which the Renegotiation Act 
is applicable, and demanded that the plaintiff submit to the 
defendants certain statements, information, and financial 
data in accordance with the proposed outline for such 
7 information and financial data attached to said let¬ 
ter, and requiring the plaintiff to appear at a con¬ 
ference with the Commission’s Price Adjustment Board on 
June 29,1944, for the purpose of determining what portion 
of the profits of the plaintiff under the aforesaid charter 
agreements is excessive within the meaning of the Renego¬ 
tiation Act. A copy of said letter and attachments are 
marked Exhibit “I” attached hereto and made a part 
hereof as though set forth fully herein. 

(18) The plaintiff avers that the assumption of author¬ 
ity and jurisdiction by the defendants purportedly under 
the provisions of said Renegotiation Act to require the 
plaintiff to submit statements, information and data with 
respect to, and to renegotiate said charter agreements is 
arbitrary and capricious and without warrant in law for 
the reasons that said Renegotiation Act is wholly inapplica¬ 
ble to the said agreements between the plaintiff and the 
British Ministry of War Transport because said agency of 
the British Government is not a “Department”, as defined 
in said Renegotiation Act but is an alien within the meaning 
of the Shipping Act, 1916, as aforesaid; that even though 
said agency of the British Government could be shown to 
he a “Department” within the meaning of the Renegotia¬ 
tion Act, said Act provides that no contract shall be subject 
to renegotiation where final payment pursuant thereto was 
made prior to April 28, 1942; that no renegotiation of any 
contract subject to said Renegotiation Act shall be com¬ 
menced more than one year after the close of the fiscal year 
of the contractor within which completion or termination of 
the contract, as determined by the Secretary of the Depart¬ 
ment, occurs; that final payment of the charter hire under 
each of said charter agreements aforesaid was made prior- 
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to April 28,1942; that within the meaning of the renegotia¬ 
tion Act and the Joint Statement aforesaid, the plaintiff’s 
obligations under the aforesaid charter agreements were 
completed and said charter agreements were terminated 
within the fiscal years of the plaintiff which ended Septem¬ 
ber 30,1941 and September 30,1942, respectively; that any 
arrangement, agreement or contract between the United 
States or any department or agency thereof, and the Brit¬ 
ish Government or any agency thereof with respect to 
payments required to be made to the plaintiff by the British 
Ministry of War Transport under the terms of the 
8 charter agreements aforesaid is not subject to the 
provisions of the Renegotiation Act, which specifi¬ 
cally provides that any contract by a Department with any 
foreign government or agency thereof shall not be subject 
to renegotiation. 

(19) Notwithstanding the provisions of said Renegotia¬ 
tion Act and the fact that said charter agreements were not 
entered into by the plaintiff with any “Department”, as 
defined in said act, the defendants, purporting to act in 
their official capacities aforesaid, and purportedly under 
the provisions of said Renegotiation Act intend to and will, 
unless the relief prayed herein is granted, unlawfully re¬ 
quire the plaintiff to furnish said defendants with the state¬ 
ments, information, and financial data specified in their let¬ 
ters dated November 26, 1943, and May 23, 1944, copies of 
which are attached to this petition as Exhibits “F” and 
“I”, respectively, and unlawfully require the renegotiation 
of said charter agreements, or unlawfully make a unilateral 
determination of alleged excess profits under the charter 
agreements aforesaid, and refix the contract price or char¬ 
ter hire thereunder, and unlawfully withhold amounts due 
the plaintiff from the United States, thereby depriving the 
plaintiff of its property without due process of law in con¬ 
travention of the Fifth Amendment to the Constitution of 
the United States. Plaintiff under said act must either 
furnish the statements, information and financial data de- 
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manded by the defendants and submit to renegotiation 
which is final and conclusive, or the defendants will make a 
unilateral determination which cannot be appealed (except 
for the purpose of seeking a redetermination of the amount 
so determined), or to be subjected to civil suits against it 
for the recovery of any amounts the defendants may so 
unlawfully determine as alleged excessive profits,, or be 
subjected to criminal prosecution for failure to submit the 
statements, information and data demanded by defendants, 
and a possible penalty or a fine and imprisonment against 
it or its officers and employees. 

9 (20) Plaintiff avers that the defendants are with¬ 

out any power or authority in law to require the 
plaintiff to submit the statements, information and finan¬ 
cial data demanded by them, or to require the renegotiation 
of said charter agreements, or to make a unilateral deter¬ 
mination of alleged excessive profits with respect to the 
aforesaid charter agreements, or to refix the contract price 
or charter hire under the charter agreements aforesaid, 
and said threatened action on their part is without warrant 
of law, capricious and arbitrary and beyond the scope of 
their authority under the said Renegotiation Act. 

If the plaintiff should furnish to the defendants the state¬ 
ments, information and data demanded by them as afore¬ 
said, and comply with the requirement of the defendants 
to commence renegotiation of the charter agreements afore¬ 
said, the plaintiff would be in danger of being estopped, and 
counsel for the plaintiff has advised it that a court might 
hold that it would be estopped to deny the authority of the 
defendants under the said Renegotiation Act to require 
renegotiation of the aforesaid charter agreements, or to 
make a unilateral determination of alleged excessive 
profits and refix the contract price or charter hire under 
said charter agreements, or to secure a judicial determina¬ 
tion of the applicability of the provisions of the Renegotia¬ 
tion Act to the charter agreements aforesaid, or the 
invalidity of the acts of the defendants purportedly there- 
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under. Moreover, the penalties provided in the Renegotia¬ 
tion Act for non-compliance with the demands of the defen¬ 
dants to submit the statements, information and data as 
aforesaid, and for failure to commence renegotiation of 
and to renegotiate the said charter agreements, as required 
by the defendants would impose upon the plaintiff the bur¬ 
den of obtaining a judicial decision of the validity of the 
demands of the defendants heretofore shown, only upon 
the condition that if unsuccessful, the plaintiff must pay 
excessive penalties and have moneys due the plaintiff from 
the United States withheld for the payment of such sums 
as the defendants may determine to be excessive 
10 profits under said charter agreements, and be sub¬ 
jected to civil suits for the recovery of such sums. 
Such penalties are so severe as in effect to close all ap¬ 
proaches to the Courts, and deprive the plaintiff of any 
adequate remedy at law in the premises. 

(21) Unless injunctions as prayed herein be granted, 
which shall in substance restrain and enjoin the defendants 
individually and in their official capacities as aforesaid, 
from requiring the plaintiff to submit the aforesaid state¬ 
ments, information and financial data demanded by the de¬ 
fendants, and from commencing renegotiation and renego¬ 
tiating said charter agreements, or refixing the contract 
price or charter hire thereunder, and which shall restrain 
and enjoin said defendants individually and in their re¬ 
spective official capacities from giving effect to and enforc¬ 
ing the provisions of the Renegotiation Act with respect 
to the aforesaid charter agreements, the plaintiff will suffer 
immediate and irreparable injury, that is to say: the plain¬ 
tiff will be subjected to a possible fine and imprisonment 
against it or its officers and employees, under the penal 
provisions of the Renegotiation Act and to the expenditure 
of large sums of money in defense of criminal prosecutions 
against it for alleged violation of the requirement that it 
furnish the statements, information and data demanded by 
the defendants with respect to the aforesaid charter agree- 
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merits; and by the defendants arbitrarily, and without any 
power or authority in law, making a unilateral determina¬ 
tion under the purported authority of said Renegotiation 
Act that the plaintiff is indebted to the United States for 
large sums of money the amounts of which are unknown to 
the plaintiff, as alleged excessive profits, and will withhold 
or cause to be withheld from amounts due the plaintiff from 
the United States such sums so unlawfully determined, 
thereby depriving the plaintiff of its property without due 
process of law, in contravention of the Fifth Amendment 
to the Constitution of the United States, or will institute 
civil action against the plaintiff to recover the sums so 
unlawfully determined, and thus involve the plaintiff in a 
multiplicity of suits either as plaintiff or defendant, thereby 
causing great expense and loss of money and time to the 
plaintiff, all of which said injuries and damages would be 
incapable of admeasurement and adjudication in an action 
at law. 

11 (22) Plaintiff avers that there does not exist any 

plain, speedy, adequate or complete remedy at law 
for the protection of its lawful rights and property and the 
prevention of the irreparable injury and irrecoverable 
damages thereto, except in a suit of this nature and by the 
injunctive and other processes and judgments of this court. 

Wherefore, the plaintiff prays: 

(1) That this Court issue immediately its temporary re¬ 
straining order against the defendants and each of them 
individually and in their respective official capacities above 
set forth and all persons acting or assuming to act under 
their direction, enjoining and restraining them until the 
further order of this court from 

(a) Requiring the plaintiff to furnish the statements, in¬ 
formation and financial data demanded in the aforesaid 
letters of the Board dated November 26,1943 and May 23, 
1944, or from requiring the plaintiff to commence renego¬ 
tiation, or to renegotiate the aforesaid charter agreements 
entered into between the plaintiff and the British Ministry 
of War Transport; 


14 


(b) Determining or attempting to determine in any man¬ 
ner, that any of the payments or any portion thereof made 
to the plaintiff under the terms of said charter agreements 
represent “excessive profits” as such term is defined in the 
Renegotiation Act; 

(c) Refixing or attempting to refix the contract price or 
charter hire of any of the said charter agreements; 

(d) Withholding or instructing or requesting the United 
States or any instrumentality, agency, officer or agent of 
the United States to withhold any moneys due or to become 
due to plaintiff from the United States or any agency or 
instrumentality thereof under contracts with the United 
States or any agency or instrumentality thereof or other¬ 
wise; 

(e) Further proceeding in any manner whatsoever to 
enforce the provisions of the Renegotiation Act against the 
plaintiff with respect to the aforesaid charter agreements 
entered into by it with the British Ministry of War Trans¬ 
port. 

(f) Causing to be initiated criminal prosecutions against 
the plaintiff, its officers or employees for failure to furnish 
the statements, information and financial data demanded 
by defendants with respect to the charter agreements en¬ 
tered into by the plaintiff with the British Ministry of War 

Transport. 

12 (2) That such temporary restraining order be con¬ 

tinued in force as an interlocutory injunction until 
final determination of this action. 

(3) That upon final hearing of this cause, the inter¬ 
locutory injunction herein prayed for be made permanent. 

(4) That the Court, pursuant to the provisions of the 
Federal Declaratory Judgment Act, Title 28 U. S. C., Sec¬ 
tion 400, declare and decree that the aforesaid charters 
entered into by the plaintiff with the British Ministry of 
War Transport, an agency of the British Government, are 
not subject to the provisions of the Renegotiation Act and 
that said Renegotiation Act is unenforceable against the 
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plaintiff with respect to said charter agreements and that 
the demand to submit statements, information and finan¬ 
cial data, and the purported commencement of renegotia¬ 
tion proceedings by the defendants with respect thereto, is 
invalid and unauthorized in law. 

(5) That the plaintiff have such other and further relief 
as the nature of the case may require and as to the court 
may seem just and proper. 

BON GEASLIN 
ALLEN J. KROUSE, 

Attorneys for Plaintiff , 

520 Investment Building, 
Washington, D. C. 

District of Columbia ss 

I, J. W. 0. Von Herbulis, being first duly sw T orn upon 
oath depose and say that I am Vice President of the Water¬ 
man Steamship Corporation, a corporation, the plaintiff in 
the above cause; that I have read the foregoing complaint 
and know the contents thereof and that the matters and 
things therein set forth I verily believe to be true. 

J. W. 0. VON HERBULIS 

Subscribed and sworn to before me this 27 day of June, 
1944. 

ANN McCANN 
Notary Public 

13 Filed Jun 27 1944 

Exhibit" A” 

United States Maritime Commission 
Washington 

Administrative Order No. 64 

To All Employees of the United States Maritime Com¬ 
mission : 

For the purpose of carrying out the provisions of Section 
403 of the Sixth Supplemental National Defense Appropria- 
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tion Act of 1942, insofar as relates to renegotiation of con¬ 
tracts and subcontracts thereunder and for related pur¬ 
poses, there is hereby created a Board to be known as the 
“Price Adjustment Board of the Maritime Commission.” 

The Board shall consist of a Commissioner of the Mari¬ 
time Commission to be designated by the Chairman of the 
Commission, a representative of the Division of Finance 
to be designated by the Director of Finance with the ap¬ 
proval of the Maritime Commission, and a third member 
who shall be selected with the approval of the Chairman of 
the War Production Board as his representative. Addi¬ 
tional members of the Board shall be appointed by the Com¬ 
mission from time to time should it appear advisable. The 
Commission member shall act as Chairman of the Price 
Adjustment Board. 

The Board is hereby charged with responsibility for 
bringing about such review of contract and subcontract 
prices as it may deem to be desirable, renegotiating, or 
causing to be renegotiated, such contract prices when, in 
its judgment, such action is necessary or desirable, and 
making such recommendations to the Commission as may 
be appropriate to effectuate the results of such renegotia¬ 
tions. 

14 The Board is also instructed whenever appropri¬ 
ate to function jointly with representatives or agen¬ 
cies of the Navy Department, the War Department, the 
War Production Board, and other Departments or Agen¬ 
cies of the Government. 

To that end, the Board shall have the collaboration of 
the Commission’s Purchase and Supply, Production, Fi¬ 
nance, and Legal Divisions, and of such other officers and 
divisions of the Commission as may be appropriate, and 
in cases where it appears that costs or profits of contractors 
or subcontractors are, or may be excessive for any reason, 
shall initiate and be responsible for suitable action with a 
view to securing adjustments and refunds. The Board 
shall exercise such other powers not inconsistent with this 
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order as may be delegated to it by the Commission or by 
the Chairman of the Commission. The Construction Re¬ 
view and Analysis Section of the Division of Finance, in 
conjunction with the General Auditor of Construction will 
act as fact-finding agency for the Price Adjustment Board, 
and will,, upon the request of the Price Adjustment Board, 
conduct, or cause to be conducted, investigations into the 
cost and profits of any contracts or subcontracts in which 
the Commission is interested. 

The Price Adjustment Board, the Construction Review 
and Analysis Section and the Commission’s General Audi¬ 
tor of Construction are authorized to make use of the facili¬ 
ties of the Securities and Exchange Commission, Federal 
Trade Commission, and other proper departments or agen¬ 
cies of the Government in securing and assembling infor¬ 
mation. 

The Price Adjustment Board is also authorized to call 
upon the Cost Analysis Section of the War Produc- 
15 tion Board to conduct general surveys of the profits 
and costs of holders of war contracts and industry¬ 
wide studies of a like nature, and through the Secretary of 
the Commission may request the Bureau of Internal Rev¬ 
enue to make available its services, with the approval of 
the Secretary of the Treasury, for the purpose of making 
examinations and determinations with respect to profits 
under such contracts or subcontracts. No audit shall be 
made pursuant to Executive Order No. 9127 without first 
advising the Cost Analysis Section of the War Production 
Board. This provision, however, does not apply to audits 
made in the normal course of the Commission’s business 
otherwise than pursuant to such Executive Order. 

All cost analysis reports and all information obtained 
from contractors, or otherwise by or for the price Adjust¬ 
ment Board of the Maritime Commission, shall be available 
at all times to the corresponding Price Adjustment Boards 
of the War and Navy Departments and to the War Produc¬ 
tion Board. 
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Where contractors have contracts with either or both of 
the War and Navy Department, as well as with the Commis¬ 
sion, the Price Adjustment Board of the Commission shall 
agree with the Price Adjustment Board or Boards of the 
Departments involved as to how and by whom negotiations 
shall be conducted. 

The Board shall keep a written record of each action 
taken by it. The Board may delegate to any one or more 
of its members the power to initiate investigations, request 
information and assistance on behalf of the Board and to 
represent the Board in negotiations with contractors. 

By Order of the 

United States Maritime Commission 

(Sgd.) W. C. PEET, Jr. 

Secretary 

May 5, 1942 

16 Filed Jun 27 1944 

Exhibit “B” 

Charter 

July 10 1941 

It Is This Day Mutually Agreed between Waterman 
Steampship Corporation Owners of the Steamship SS 
IPSWICH of 3448 tons net register, classed First Class 
American Bureau of Shipping now trading and British 
Ministry of War Transport Charterers, as follows: 

1. That the said steamship, being tight, staunch and 
strong, and in every way fitted for the voyage and, accord¬ 
ing to Builders’ scale and plan, which Owners believe to be 
correct but do not guarantee, has 425,788 cubic feet bale 
space available for cargo and shall load at not more than 
two United States Atlantic Coast ports, north of Cape 
Hatteras, but not east of Portland, Maine according to cus¬ 
tom of port, a cargo of lawful merchandise, which Charter¬ 
ers shall furnish subject to Clause 25, and being so loaded 
shall therewith proceed as ordered when Bills of Lading 
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are signed to not exceeding two ports of discharge in the 
Gulf of Aden and the Red Sea range not beyond Suez, or so 
near thereunto as she may safely get and there, always 
afloat, deliver the cargo as customary, at such wharf, dock 
or other good and safe place as Charterers’ Agents may 
direct on arrival, in consideration whereof Charterers shall 
pay the vessel freight as follows: 

Seventy-five cents (75^), United States Currency, net per 
cu. ft., on the bale cargo capacity, as above stated. 

For on-deck cargo Sixty cents (60^), United States Cur¬ 
rency net per cu. ft. on cubic measurement of such cargo 
carried. 

Entire freight to be prepaid, without discount, and except 
as provided in clause 2 (Two), to be considered as earned 
and not returnable, vessel and/or cargo lost or not lost. 

If the Charterers find it necessary to discharge at port or 
ports other than in the range named above then the Char¬ 
terers may order the vessel to discharge at not exceeding 
two ports in any one of the following ranges: 

Capetown-Mombasa 
Persian Gulf 
Karachi-Bombay 

If under these circumstances vessel discharges in ranges 
last named, the Owners shall refund to Charterers the fol¬ 
lowing sums: 

(a) Port or ports in Capetown—Mombasa range— 
Thirty cents (30^) per cubic foot bale space on which orig¬ 
inal freight w T as paid and Twenty-four cents (24^) per 
cubic foot of cubic measurement of on-deck cargo; 

(b) Port or ports in Persian Gulf Twenty cents 

per cubic foot bale space on which original freight was paid 
and Sixteen cents 16^ per cubic foot of cubic measurement 
of on-deck cargo; 

(c) Port or ports in Karachi-Bombay range Twenty-five 
cents (25^) per cubic foot bale space on which original 
freight was paid and Twenty cents (20^) per cubic foot of 
cubic measurement of on-deck cargo 
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Vessel shall not be required to discharge in more than one 
range. 

17 Confirmation of discharging ports as ordered on 
sailing to be given on vessel’s arrival off Mombasa 
within 12 hours. If longer detained awaiting orders, such 
additional time to count as lay days. 

2. If by reason of changed conditions the Owners and 
Charterers agree, or in case of disagreement, the United 
States Maritime Commission determines, that the voyage 
shall not be prosecuted further or not completed, and the 
vessel is not lost and does not discharge at a port or ports, 
Capetown or beyond, adjustment of freight shall be made 
on the basis of U. S. $2250 per day vessel is used by Char¬ 
terer. 

3. Steamer to have liberty to sail with or without pilots, 
and to tow and assist vessels in all situations.' Steamer to 
have liberty to call at any port or ports en route or hot, for 
fuel, and/or supplies. 

4. Charterers to have the privilege of designating 
wharves, or other good and safe places for loading or dis¬ 
charging. The cargo to be brought to, and taken from 
alongside the steamer, at Charterers’ risk and expense, any 
custom of the port to the contrary notwithstanding. Light¬ 
erage, if any, at discharging port for the account of the 
cargo. Steamer to supply steam to drive winches, and to 
give use of gear on board vessel, also to load or discharge 
at night, on Sundays or holidays or on day when notice is 
given if required by Charterers. Charterers to pay all ex¬ 
penses and labor incurred on cargo, including overtime to 
crew for cargo working purposes. 

5. Charterers are to load, stow, and trim the cargo at 
their own expense, under the direction of the Master. 
Charterers to pay all port charges incidental to the out¬ 
ward cargo at loading port or ports, including elevating, 
stevedore, tallying, watching, clerking, top wharfage, and 
to provide and fill sacks required to secure bulk grain, also 
all necessary shifting boards, dunnage and dunnage mats, 
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if required, but Owners to pay all other charges at loading 
port. 

6. Charterers’ Agents to pay cost of discharging cargo, 
and all port charges incidental to the cargo at the discharg¬ 
ing port or ports to which steamer may be ordered, but the 
Owners to pay all other charges at the discharging port 
or ports. 

7. Charterers to have use of any dunnage or mats, etc., 
as may be aboard. 

8. The steamer shall be consigned to Charterer’s Agents 
at ports of loading and discharge, and shall employ their 
Broker to attend to the ship’s business. 

9. The Charterer’s Agents shall sign Bills of Lading in 
behalf of the Master as and when presented, without preju¬ 
dice to this charter party. The Captain, officers and crew 
of the vessel in supervising loading, stowing, trimming, 
tallying and discharge of cargo shall be deemed the agents 
of the Charterers, except in so far as such supervision per¬ 
tains to the safety of the vessel. Except as otherwise pro¬ 
vided in this Charter, neither the vessel nor the Owner shall 
be liable for shortage, damage, breakage, leakage, shrink¬ 
age or any other condition in respect to cargo arising with¬ 
out the actual fault and privity of the Owner and without 
the fault or neglect of Agents or servants of the Owner. 

10. Lay days at port or ports of loading to commence 
on the day following receipt by Charterer’s Agents of Cap¬ 
tain’s written notice of readiness whether vessel is in berth 
or not. Should the Steamer not be ready to load on or be¬ 
fore noon of August 30, 1941, the Charterers have the op¬ 
tion of cancelling this charter party. Lay days at port or 
ports of discharge to commence on the day following re¬ 
ceipt by Charterer’s Agents of Captain’s written notice of 

readiness whether vessel is in berth or not. 

18 11. If the Steamer be not sooner dispatched cargo 

to be loaded and discharged in a total of twelve (12) 
running days. Should the cargo not be loaded at loading 
port or discharged at port of destination within the speci- 
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fied time, for each and every day over and above said lay 
days, Charterers are to pay, day by day, the sum of $2250 
United States Currency, per day demurrage, any detention 
through Quarantine to vessel not to count in lay days. Lay 
days allowed for loading and discharging are reversible. 
Lay days not to include time steaming between ports. 

12. The Clauses herein regarding payment of port 
charges, stevedores, etc., at ports of loading and discharge 
refer only to such charges as are ordinarily incurred, any 
extra expenses caused by the steamer being under average, 
are to be adjusted in the usual way. All spaces to be placed 
at Charterer’s disposal, w’hich would be used for cargo, if 
loading for Owner’s account, and where cargo has been 
carried before. 

13. Throughout this charter-party the following are 
always mutually excepted; The Act of God; perils or acci¬ 
dents of the sea; causes beyond the shipowners or charter¬ 
ers control; restraint or interference or compliance with 
any directions whatsoever by any Government; fire from 
any cause whatsoever or wheresoever occurring, unless 
caused by the actual fault or privity of the Owner or Chart¬ 
erers, as the case may be; war, hostilities, rebellion or civil 
commotion even though existing or anticipated when this 
charter is made or any bills of lading signed or voyage 
commenced hereunder; enemies, pirates, riots, strikes, lock¬ 
outs, stoppage, shortage or lack of labor or labor troubles 
of the shipowner’s employees or others; fault or error in 
the management or navigation of the vessel; unseaworth¬ 
iness, latent or other defect even though existing at delivery 
or beginning of any voyage not resulting, however, from 
Owner’s want of due diligence. Notwithstanding anything 
to the contrary in this charter-party, the Owner shall be 
entitled to any exemptions from or limitations of liability 
afforded by any statute or rule of law for the time being in 
effect. 

14. Owners shall furnish Charterers with a copy of Ves¬ 
sel’s scale and plan showing cubic capacities of all holds 
and spaces upon signing of this charter party. 
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15. The bale capacity of 425,788 cubic feet, according to 
builder’s plan includes deep tank with a total bale capacity 
of (no deep tank) cubic feet. Freight is not payable on the 
deep tank space unless cleaned, fitted, and in every way 
made useable for cargo by Owners. 

16. This charter-party includes, and all bills of lading 
issued hereunder shall include, subject to clause 1 of this 
charter, Chamber of Shipping War Clauses 1/2/3 August 
1937: 

War Risk Clause 

“1. The Master shall not be required or bound to pro¬ 
ceed to any blockaded port or for any port which the Mas¬ 
ter or Owners in his or their discretion consider dangerous 
or impossible to enter or to reach nor to sign bills of lading 
for any such port. * ' 

“2. (A) If any port of discharge named in this charter- 
party or to which the vessels may properly be ordered pur¬ 
suant to the terms of the Bills of Lading be blockaded, or 
“(B) If owing to any war, hostilities, warlike opera¬ 
tions, civil war, civil commotions, revolutions, or the opera¬ 
tion of international law (a) entry to any such port or dis¬ 
charge of cargo intended for any such port be 
19 considered by the Master or Owners in his or their 
discretion dangerous or prohibited or (b) it be con¬ 
sidered by the Master or Owners in his or their discretion 
dangerous or impossible for the vessel to reach such dis¬ 
charging port—the cargo or such part of it as may be 
affected shall be discharged at any other safe port in the 
vicinity of the said port of discharge as may be ordered by 
the Charterers (provided such other port is not blockaded 
or that entry thereto or discharge of cargo thereat is not 
in the Master’s or Owner’s discretion dangerous or pro¬ 
hibited). If no such orders be received from the Charterers 
within forty-eight (48) hours after they or their agents 
have received from the Owners a request for the nomination 
of a substitute discharging port, the owners shall then be at 
liberty to discharge the cargo at any safe port which they 
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✓ 

or the Master may in their or his discretion decide on and 
such discharge shall be deemed to be due fulfillment of the 
contract or contracts of affreightment so far as cargo so 
discharged is concerned. In the event of cargo being dis¬ 
charged at any such other port the Owners shall be entitled 
to freight as if the discharge had been effected at the port 
or ports originally designated or to which the vessel may 
have been ordered pursuant to the terms of the Bills of 
Lading. All extra expenses involved in reaching and dis¬ 
charging the cargo at any such other port shall be paid by 
the Charterers and/or Cargo Owners, and the Owners shall 
have a lien on the cargo for freight and all such expenses. 

“3. The vessel shall have liberty to comply with any 
directions or recommendations as to departure, arrival, 
routes, ports of call, stoppages, destination, zones, waters, 
delivery or in any other wise whatsoever given by the gov¬ 
ernment of the nation under whose flag the vessel sails or 
any other government or local authority including any de 
facto government or local authority or by any person or 
body acting or purporting to act as or wfith the authority 
of any such government or authority or by any committee 
or person having under the terms of the war risks insur¬ 
ance on the vessel the right to give any such directions or 
recommendations. If by reason of or in compliance with 
any such directions or recommendations, anything is done 
or is not done such shall not be deemed a deviation. 

“If by reason of or in compliance with any such direc¬ 
tion or recommendation the vessel does not proceed to the 
port or ports originally designated or to which she may 
have been ordered pursuant to any safe port which the 
Master or Owners in his or their discretion may decide on 
and there discharge the cargo. Such discharge shall be 
deemed to be due fulfilment of the contract or contracts of 
affreightment and the Owners shall be entitled to freight 
as if discharge had been effected at the port or ports orig¬ 
inally designated or to which the vessel may have been 
ordered pursuant to the terms of the Bills of Lading. All 
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extra expenses involved in reaching and discharging the 
cargo at any such other port shall be paid by the Charterers 
and/or Cargo Owners, and the Owners shall have a lien on 
the cargo for freight and all such expenses.” 

17. This charter-party includes, and all bills of lading 
issued hereunder shall include the New Jason Clause, 
reading: 

“In the event of accident, danger, damage or disaster be¬ 
fore or after commencement of the voyage, resulting 
20 from any cause whatsoever, whether due to negli¬ 
gence or not, for which, or for the consequence of 
which, the carrier is not responsible, by statute, contract 
or otherwise, the goods, shippers, consignees, or owners of 
the goods shall contribute with the carrier in general aver¬ 
age to the payment of any sacrifices, losses or expenses of a 
general average nature that may be made or incurred, and 
shall pay salvage and special charges incurred in respect 
of the goods.” 

General average, if any, to be according to York-Ant- 
werp Rules, 1924, Rule F, 1/15 inclusive and 17/22 inclu¬ 
sive, Owners shall be entitled to appoint General Average 
adjusters. 

18. This charter-party includes, and all bills of lading 
issued hereunder shall include the Both-to-Blame Collision 
Clause reading: 

“If the ship comes into collision with another ship as a 
result of the negligence of the other ship and any act, 
neglect or default of the master, mariner, pilot or the ser¬ 
vants of the carrier in the navigation or in the management 
of the ship, the owners of the goods carried hereunder will 
indemnify the carrier against all loss or liability to the 
other or non-carrying ship or her owners in so far as such 
loss or liability represents loss of, or damage to, or any 
claim whatsoever of the owners of said goods, paid or pay¬ 
able by the other or non-carrying ship or her owners to the 
owners of said goods and set off, recouped or recovered by 
the other or non-carrying ship or her owners as part of 
their claim against the carrying ship or carrier.” 
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19. All bills of lading issued hereunder shall include the 
Clause Paramount reading: 

Carriage of Goods by Sea Act of 1936 

“This bill of lading shall have effect subject to the pro¬ 
visions of the Carriage of Goods by Sea Act of the United 
States, approved April 16, 1936, which shall be deemed to 
be incorporated herein, and nothing herein contained shall 
be deemed a surrender by the carrier of any of its rights 
or immunities or an increase of any of its responsibilities 
or liabilities under said Act. If any term of this bill of 
lading be repugnant to said Act to any extent, such term 
shall be void to that extent, but no further.” 

20. A regular line bill of lading on booking agents’ form 
to be used and all such bills of lading covering Charterer’s 
cargo to be claused as follows: “All terms and conditions 
and exceptions of the charter-party dated New York July 
10, 1941 are hereby incorporated.” This clause will not 
appear on bills of lading for commercial cargo, but Chart¬ 
erer’s Agents to cover the Owner’s liability with separate 
P&I coverage. 

21. Charterers to comply with all Government regula¬ 
tions relating to loading, stowage and discharge of danger¬ 
ous cargo. 

22. Charterers shall be responsible for fulfilment of all 
requirements of Neutrality Act 1939 of the United States 
including any amendments thereof and all proclamations, 
rules and regulations thereunder so far as they relate to 
cargo. 

23. On-deck cargo to be carried at sole discretion of Mas¬ 
ter and at the risk of Charterers and/or Owners of such 

cargo. 

21 24. The freight to be paid under this charter is 

predicated on obtaining war risk insurance at a rate 
of 5% into the Red Sea on a valuation of $800,000. Any 
increase in this war risk insurance rate into the Red Sea 
to be added to the total freight, and reduction to be 
deducted. 


/ 
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25. Charterer has the privilege of securing commercial 
or other lawful cargo to complete ship, or fill broken storage 
space, to insure charterers securing maximum use of ship’s 
capacity. The revenue on such cargo, less cargo handling 
expenses, P&I insurance premiums to cover B/L risk, de¬ 
duction for cargo claims, brokerage if any and a commis¬ 
sion of 5% to the booking agent (named in clause 8) to be 
credited to the Charterer. 

26. Vessel to be berthed in United States ports at piers 
or terminals and to use facilities designated by the Chart¬ 
erer and approved by an authorized representative of the 
United States Maritime Commission. Consideration will 
be given to the use of Owner’s terminals and facilities where 
practical. 

27. Charterers have privilege of appointing booking or 
loading agents in the United States approved by the United 
States Maritime Commission, but Owners not required to 
pay for this service in excess of one-fourth cent i 1 /^) per 
bale cubic as above, subject to a maximum of One Thousand 
Dollars ($1,000). Charterer’s Agents to be used at dis¬ 
charge ports and for which agency fees will be allowed in 
an amount not exceeding one hundred and twenty-five dol¬ 
lars ($125) for each port. 

28. This charter not to become effective until approved 
by the United States Maritime Commission. If any dispute 
arises under this charter the same is to be settled by the 
United States Maritime Commission. 

WATERMAN STEAMSHIP CORPORATION 

WATERMAN STEAMSHIP AGENCY, LTD. 

As Agents 

JAMES J. MANN 
Vice-President 

BRITISH MINISTRY OF WAR TRANSPORT 

Representative in the U. S. A. 

(signed) JOHN GAMMIE 
Deputy 
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Exhibit “E” 

Copy- 

Office for Emergency Management Division of Defence 

and Reports 

Washington, D. C. 

June 9,1941 

British Merchant Shipping Mission 
Willard Hotel 
Washington, D. C. 

Attention Mr. R. R. Powell, Secretary- 
Re : Red Sea Service Requisition No. 1503A 
Dear Mr. Powell, 

The following arrangement with respect to payments re¬ 
quired to be made by the British Ministry of War Trans¬ 
port under the form of charter party prepared by the Mari¬ 
time Commission shall be effected: 

A. The United States Maritime Commission will make 
the following payments required to be made to the owners 
or chartered owners by the British Ministry of War Trans¬ 
port under the terms of the charter: 

1. Freight required to be paid under Clause 1 of the 
charter. 

2. Demurrage, if any, required to be paid under Clause 
11 of the charter. 

3. Any increase in charter hire which may become pay¬ 
able under Clause 24 of the charter. 

4. Loading and other expenses payable by the charterer 
under Clauses 4 and 5 of the charter. 

B. The U. S. Maritime Commission shall receive any 
payments to be made by the owners or chartered owners 
pursuant to adjustment or reduction of charter hire under 
the charter which includes: 
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1. Refunds which may be made under Clause 1 of the 
charter. 

2. Adjustments of freight which may be made under 
Clause 2 of the charter. 

3. Net amounts which may become payable under Clause 
25 and reductions in freight resulting from any reduction 
in insurance rates under Clause 24 of the charter. 

The foregoing arrangement will be effective on vessels 
covered by requisition No. 1503A and on all future vessels 
which sail from U. S. loading ports to the Red Sea until 
further notice. It is understood, however, that such ar¬ 
rangement will be the subject of further discussion in con¬ 
nection with any changes which may he made in the near 
future in the charter arrangement. 

Sincerely yours, 

Signed—J. H. BURNS 
Major General, U. S. Army 

35 Filed Jun 27 1944 

Exhibit “F” 

Copy 

November 26,1943 

Registered Mail—Return Receipt Requested 
Waterman Steamship Agency, Ltd., 

Agents for Waterman Steamship Corporation 
19 Rector Street 
New York, New York 

Subject: Notice of Initial Conference under the 
Renegotiation Act which shall constitute 
Commencement of Renegotiation 

Gentlemen: 

Price Adjustment Boards, pursuant to an Act of Con¬ 
gress, sometimes referred to as the “Renegotiation Act,” 
have been established in the War, Navy, and Treasury De- 
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partments, the Maritime Commission, the War Shipping 
Administration, and the Reconstruction Finance Corpora¬ 
tion. The function of these Price Adjustment Boards is (1) 
to review the profits realized from prices in effect under 
contracts and subcontracts subject to renegotiation under 
the Act, and (2) to arrive at a settlement of the amount of 
excess profits, if any, realized under the Act by the contrac¬ 
tor, and, if none, to give him a clearance of liability there¬ 
for. 

The renegotiation for your company has been assigned 
to the Commission’s Price Adjustment Board. 

Notice is given hereby that an initial conference with the 
Maritime Commission Price Adjustment Board is hereby 
set for 10:00 A.M., War Time, on December 13,1943, at the 
office of the Board, Room 4879, Department of Commerce 
Building, Washington, D. C., (telephone: Executive 3340, 
Extension 606). 

In the event that the time so fixed is not satisfactory to 
you, the Board will entertain a request in writing in the 
form hereto attached, for a continuance of such conference 
to a date not later than sixty (60) days from the date here¬ 
inabove fixed, provided that such request is received at the 
Board’s address above not later than five days preceding 
the date hereinabove fixed. 

It is requested, however, that at such initial conference 
the Commission’s Price Adjustment Board be furnished 
with the following: 

1. A detailed breakdown of terminated voyage revenue 
and expense and other income and expense during the cal¬ 
endar years 1941 and 1942, as between Government and 
commercial, showing separately the operation under Mari¬ 
time Commission (British Ministry of War Transport) 
Charter Parties of the vessels SS WEST KYSKA, PAN 
KRAFT, JEAN LAFITTE, IPSWICH, IBERVILLE, 
ANDREW JACKSON, BIENVILLE, ANTINOUS, LAF¬ 
AYETTE, BEAUREGARD, GATEWAY CITY, and 
LASALLE. 
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(a) Government revenue is that received by you as 
owner or charterer where the voyage was made for the end 
use of one of the Government agencies above named. 
36 (b) Commercial revenue is that received by you 

from private charterers where the voyage had no 
connection with activities carried on by one or more of the 
Government agencies above named. 

2. A detailed breakdown of overhead in said period with 
a suggested allocation of same as between Government and 
commercial, showing separately that part which in your 
opinion should be allocated to the operation under Mari¬ 
time Commission (British Ministry of War Transport) 
Charter Parties covering vessels above referred to. 

3. An analysis of depreciation. 

4. Salaries and all other compensation (including com¬ 
mission, bonuses, royalties, and other forms of extra com¬ 
pensation) of your officers and employees who received in 
excess of $10,000 per annum each for the years 1940, 1941, 
and 1942. 

5. Salaries, if any, above stated which were questioned 
by the Federal income tax authorities. 

6. A brief description of any bonus plan, pension trust 
or other employee compensation plan in effect during the 
years 1940,1941, or 1942. 

7. An analysis of noncurrent liabilities to holding or sub¬ 
sidiary companies and of floating equipment reserves. 

8. Certified or photostatic copy of income and excess 
profit tax return for the period, with supporting schedules 
for your company and your subsidiaries or affiliates. 

You are at liberty at the initial conference to submit rea¬ 
sons why you cannot furnish the information within the 
requested period, as well as to state reasons why you are 
not subject to renegotiation. If you have filed with any 
other Government agency all or any part of the informa¬ 
tion, it is requested that you forward to us copies thereof 
or designate the agency and official to whom it was sent. 
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It is anticipated that after this information has been 
analyzed by us,—no extended period is required for that 
analysis,—a mutually satisfactory determination can be 
made as to whether you have realized excessive profits, 
within the meaning of the Act. 

Very truly yours, 

Signed 

JOHN R. PAULL 
Price Adjustment Board 

Attachment 
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Form B-A 

LPI Attachment 1 

Application for Continuance 
of Initial Conference. 

In the Matter of the 
Renegotiation of 


Contractor 


, 194 . 


To: Maritime Commission 
Price Adjustment Board 

Room 4S79, Department of Commerce Building 
Washington, 25, D. C. 

The undersigned contractor hereby requests a continu¬ 
ance to , 194 , at 10:00 A.M., War Time, 

of its initial conference with the Maritime Commission 
Price Adjustment Board in the renegotiation with the 
undersigned contractor which has been commenced pursu¬ 
ant to Section 403 of the Sixth Supplemental National De¬ 
fense Appropriation Act 1942, as amended. 


Contractor 
By. 


(Corporate Seal) 


A general executive 
officer of the corporation 
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Excerpts from Exhibit “G” 

47 III. Interpretations of the Statute 

The following interpretations of the statute represent 
the present opinion of the Departments and the Commis¬ 
sion and are subject to such revision from time to time as 
may appear desirable as a result of the operation of the 
boards under these interpretations. They are issued for 
information only and are subject to change without notice. 
To facilitate the issuance of changes, these interpretations 
are designated J-PAB-1 to J-PAB-12, inclusive. 

J-PAB-1 

1. Contracts and subcontracts subject to renegotiation.— 
Under subsection (c) of section 403 of the Sixth Supple¬ 
mental National Defense Appropriation Act, 1942 (Public, 
No. 528, 77th Cong.), approved April 28, 1942, as amended 
by section 801 of the Revenue Act of 1942 (Public, No. 753, 
77th Cong.), approved October 21, 1942, whenever in the 
opinion of the Secretary of War, the Secretary of the Navy, 
the Secretarv of the Treasurv, or the Chairman of the Mari- 
time Commission (each being hereinafter referred to as the 
“Secretary’’), the profits realized or likely to be realized 
on any contract or contracts with such Department or Com¬ 
mission (each being hereinafter referred to as the “Depart¬ 
ment”)? or from any subcontract or subcontracts there¬ 
under whether or not made by the contractor, may be ex¬ 
cessive, the Secretary is authorized and directed to require 
the contractor or subcontractor to renegotiate the prices of 
such contracts and subcontracts to eliminate any excessive 
profits thereunder. 

The provisions of section 403 relate to all contracts en¬ 
tered into by the War and Navy Departments and the Mari¬ 
time Commission. Contracts of the Treasury Department 
subject to renegotiation include. 

(1) Contracts placed under section 201 of title II of the 
First War Powers Act, 1941, 55 Stat. 839 (principally lend- 
lease contracts, which may be identified by the symbols 
“DA-TPS” preceding the contract number); 
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(2) Contracts for strategic and critical materials placed 
under the authority of the Act of June 7, 1939, 53 Stat. 811 
(such contracts made after March 1, 1943 may be identified 
by the symbols “SCM-TPS” preceding the contract num¬ 
ber) ; 

(3) Contracts for supplies for refugee relief under the 
Red Cross program, placed under the authority contained 
under title III of the Third Supplemental National Defense 
Appropriation Act, 1942, 55 Stat. 817 (such contracts may 
be identified by the symbols “TRR” preceding the contract 
number). 

Other types of contracts regularly entered into by the 
Procurement Division of the Treasury Department in the 
ordinary course of business prior to the war period, as 
such, are not subject to renegotiation unless negotiated un¬ 
der authority contained in title II of the First War Powers 
•» 

Act, 1941. However, purchase orders, issued by the War 
and Navy Departments and the Maritime Commis- 
48 sion under General Schedule of Supplies Contracts, 
which are entered into by the Procurement Division 
of the Treasury Department on behalf of all departments 
and establishments of the Government, are considered as 
being subject to the provisions of section 403. Purchase or¬ 
ders issued by the Treasury Department itself under such 
contracts are also considered as being subject to the provi¬ 
sions of section 403 if such purchases are for lend-lease or 
for the Red Cross program. 

All so-called lend-lease contracts entered into by the War 
Department, the Navy Department, the Treasury Depart¬ 
ment and the Maritime Commission are subject to the pro¬ 
visions of section 403. However, lend-lease contracts en¬ 
tered into by any other department or agency of the Gov¬ 
ernment are not subject to renegotiation under existing 
law. 

Subsection (c) of section 403 is applicable to all such con¬ 
tracts and subcontracts, whether or not such contracts or 
subcontracts contain a renegotiation clause, unless (i) final 
payment pursuant to such contract or subcontract was made 
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prior to April 28, 1942, or (ii) the contract or subcontract 
provides otherwise pursuant to subsection (b) or (i), or is 
exempted under subsection (i), of section 403, or (iii) the 
aggregate sales by the contractor or subcontractor, and by 
all persons under the control of or controlling or under 
common control with the contractor or subcontractor, under 
contracts with the Departments and subcontracts there¬ 
under do not exceed, or in the opinion of the Secretary con¬ 
cerned will not exceed, $100,000 for the fiscal year of such 
contractor or subcontractor; provided, however, no rene¬ 
gotiation of the contract price pursuant to any provision 
therefor, or otherwise, shall be commenced more than one 
year after the close of the fiscal year of the contractor or 
subcontractor within which completion or termination of 
the contract or subcontract occurs. 

The term “subcontract” as used in subsection (c) is de¬ 
fined to mean any purchase order or agreement to perform 
all or any part of the work, or to make or furnish any ar¬ 
ticle, required for the performance of another contract or 
subcontract. The term “article” is defined to include any 
material, part, assembly, machinery, equipment, or other 
personal property. This definition of “subcontract” is 
much broader than under the Vinson-Trammell Act, in that 
profits on the production and sale of articles required for 
the performance of another contract or subcontract are sub¬ 
ject to renegotiation, as well as profits on the production 
or sale of all materials incorporated into the end product, 
down to and including raw materials, except in the case of 
certain specified raw materials exempted under subsection 
(i) (1) (ii) of the statute. Thjs definition is interpreted to 
include contracts with contractors and subcontractors (a) 
for the sale or processing of an end product or an article 
incorporated therein, (b) for the sale of machinery or 
equipment used in the processing of an end product or of 
an article incorporated in an end product, (c) for the sale 
of component parts of or subassemblies for such machinery 
or equipment, and (d) for the performance of personal ser¬ 
vices required for the performance of the contracts and 
subcontracts included in (a), (b) and (c). 
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An allocation is made of sales of such machinery and 
equipment based on the nature of the use thereof (i. e., war 
or commercial production) and to the extent to 
49 which the production of the purchasers to whom such 
sales are made is subject to renegotiation, such sales 
are considered renegotiable. Thus if 60% of the sales of 
the purchasers to whom such machinery and equipment are 
sold is renegotiable, such sales of machinery and equipment 
are considered renegotiable to the same extent. In those 
cases where it is unduly burdensome or impractical to trace 
the end use of individual items of machinery or equipment, 
the Departments frequently make this determination on the 
basis of industry-wide estimates or by some other method 
mutually agreed upon. 

The term “article” has also been interpreted to include 
commercial products as well as equipment fabricated for 
particular uses or purposes. The fact that commercial 
products are sold for industrial uses, either directly or 
through jobbers or other commercial channels, does not ex¬ 
clude such articles from this definition. The same tests are 
applied to both ordinary commercial products and equip¬ 
ment fabricated for special uses and purposes. 

The fact that all or part of such articles are sold under 
price ceilings fixed by the Office of Price Administration 
does not exclude such articles from this definition, or ex¬ 
empt profits made on the sale thereof from renegotiation. 

J-PAB-2 (a) 

2. Exemptions.—2 (a) Payment before April 28, 1942.— 
Contracts and subcontracts are not subject to renegotiation 
under the statute if final payment pursuant to such contract 
or subcontract was made prior to April 28, 1942. If final 
payment on a contract or subcontract was not made prior 
to April 28,1942, profits made thereunder at any time, even 
in years prior to 1942, are subject to renegotiation. The 
Departments have adopted the policy that this provision 
with respect to payment before April 28,1942 will be inter¬ 
preted so that payment will be deemed to have been made 
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although certain relatively small unliquidated items may 
not have been finally determined and paid for. 

This exemption raises the legal question of when a series 
of transactions constitute one contract or several contracts. 
If the transactions constitute one contract and final pay¬ 
ment had not been made before April 28,1942, then all the 
transactions thereunder are subject to renegotiation. If, 
however, the transactions constitute several contracts, then 
only those contracts on which final payment had been made 
before April 28, 1942, are exempt. This question arises 
frequently in cases involving reorders and orders under op¬ 
tion agreements, periodic deliveries under purchase orders, 
and other similar circumstances. In determining whether 
an order for further quantities or work constitutes a new 
and separate contract, the test is whether a new or addi¬ 
tional promise is given by the contractor with respect to 
the additional order, or whether this additional quantity or 
work is covered by an option, or otherwise, under the initial 
contract. 

J-PAB-2 (b) (i). 

2 (b) (i) Fixed exemptions: Contracts with other govern¬ 
mental agencies; Defense Plant Corporation.—Subsection 
(i) (1) (i) of the statute provides that the statute shall not 
apply to any contract by a Department with any other de¬ 
partment, bureau, 

. ..* 

J-PAB-4 

54 4. Statutes of limitation.—The statute provides 

two statutes of limitation, one on the renegotiation 
of individual contracts and the other on renegotiation for 
an expired fiscal year or years. 

(a) Renegotiation of individual contracts.—No renego¬ 
tiation of the contract price pursuant to any provision 
therefor, or otherwise, shall be commenced by the Secretary 
more than one year after the close of the fiscal year of the 
contractor or subcontractor within which completion or ter¬ 
mination of the contract or subcontract, as determined by 




3S 


the Secretary, occurs. (See subsection (c) (6).) The De¬ 
partments interpret this provision to mean that renegotia¬ 
tion commences on the specific date set by the Department 
conducting renegotiation for the initial renegotiation con¬ 
ference unless otherwise agreed by the contractor. 

The question has arisen as to whether the term ‘‘comple¬ 
tion * # * of the contract, ’ ’• as used in this provision, means 
final delivery, acceptance or payment. The Departments 
have adopted the view that completion of the contract 
means final delivery or acceptance under the contract, 
rather than final payment, and the fact that a contractor 
may still have certain obligations under guarantees of per¬ 
formance or the fact that there may be unliquidated items 
outstanding does not extend the time of completion beyond 
the date of final delivery or acceptance. 

(b) Renegotiation for prior years.—Any contractor or . 
subcontractor may file with the Secretaries of the Depart¬ 
ments concerned financial statements for any prior fiscal 
year or years, in such form and detail as the Secretaries 
shall prescribe by joint regulation. The Secretary of each 
such Department has one year thereafter within which he 
may give written notice of renegotiation, in form and man- • 
ner to be prescribed in such joint regulation, fixing a date 
and place for an initial conference to be held within 60 days, 
and unless such notice is given by one of the Secretaries and 
renegotiation commenced by such Secretary within 60 days, 
the liabilitv of the contractor or subcontractor for excessive 
profits realized during such year or years will be dis¬ 
charged. (See subsection (c) (5).) 

A joint regulation prescribing the form of the financial 
statements which the contractor or subcontractor may file 
was promulgated as of February 1, 1943. 

J-PAB-5 

5. Recognition of exclusions and deductions allowed for 
Federal tax purposes.—Under subsection (c) (3) of the 
statute, as amended, the Secretary in determining the ex- 
cessivness of profits must “recognize the properly appli- 
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cable exclusions and deductions of the character” which the 
contractor or subcontractor is allowed under chapter 1 and 
chapter 2 E of the Internal Revenue Code. Since those 
items must be properly applicable to the profits from the 
contracts and subcontracts being renegotiated, they must be 
allocated between the renegotiable and nonrenegotiable 
business, even though the full amount is allowed for tax 
purposes. The words “of the character” disclaim the im¬ 
plication that the renegotiating authorities are required to 
compute and allow the actual dollar amount of exclusions 
and deductions which the Bureau of Internal Revenue would 
allow. 

• **•**••** 
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Exhibit “H” 

520 Investment Building, 

Washington, D. C., 

December 13, 1943. 

Mr. John R. Pauli, 

Price Adjustment Board, 

U. S. Maritime Commission, 

Washington, D. C. 

Dear Mr. Pauli: 

Subject: Notice of Initial Conference under the Renego¬ 
tiation Act which shall constitute Commence¬ 
ment of Renegotiation. 

Receipt is acknowledged of your letter of November "26, 
1943, addressed to the Waterman Steamship Agency, Ltd., 
as Agents for Waterman Steamship Corporation, which has 
been referred to the Corporation for reply. The communi¬ 
cation purports to be a notice of an initial conference with 
tlie Maritime Commission Price Adjustment Board which 
has been set for 10:00 A.M., War Time, on December 13, 
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1943, at Room 4879, Department of Commerce Building, 
Washington, D. C. 

In the notice you request certain information for the cal¬ 
endar years 1941 and 1942 with respect to the operation of 
certain vessels named in the notice, owned by the Waterman 
Steamship Corporation and its subsidiary, under Charters 
entered into between the Corporation and the British Min¬ 
istry of War Transport, and commonly referred to as the 
Red Sea Charters. 

It is respectfully submitted that these Charters are not 
subject to the provisions of Section 403 of Title IV of the 
6th Supplemental National Defense Appropriation Act of 
1942, approved April 28,1942, as amended by the 1942 Rev¬ 
enue Act, for the following reasons: 

1. The Charters were not entered into with any “Depart¬ 
ment” as defined in the Act, but were charters made di¬ 
rectly with the British Ministry of War Transport, an 
Agency of the British Government. 

2. Paragraph 6, Section 403 (c) provides that no contract 
made with a “Department” as defined in the Act, shall be 
subject to renegotiation where final payment pursuant to 
such contract was made prior to April 28, 1942. The final 
payments of the Charter Hire on each of the vessels listed 
in the notice were made long prior to that date. 

3. Even if it could be shown that the charters were made 
with a “Department” within the meaning of the law, the 
Act provides that no renegotiation of any contract shall be 
commenced more than one year after the close' of the fiscal 
year of the Contractor within which completion or termina¬ 
tion of the contract, as determined by the Secretary of the 
Department, occurs. The Waterman Steamship Corpora¬ 
tion completed its obligations under these charters on vari¬ 
ous dates, the latest of which was January 6, 1942, and the 
Charters were terminated on those respective dates. The 
fiscal year of the Waterman Steamship Corporation ends 
on September 30 of each year. Therefore, more than one 
fiscal year has intervened since the termination of these 
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Charters, and no renegotiation was commenced within the 
period prescribed by the Statute. The fact that certain 
claims for demurrage on some of the vessels are still un¬ 
paid, does not extend the time for the commencement of 
renegotiation, since the Secretary has determined that “the 
fact that there may be unliquidated items outstanding does 
not extend the time of completion beyond the date of final 
delivery or acceptance.” 

63 4. The Act specifically provides that any contract 

by a Department with any foreign government or 
Agency thereof shall not be subject to renegotiation. The 
payments to the Waterman Steamship Corporation for the 
account of the British Ministry of War Transport in con¬ 
nection with these Charters, were made pursuant to an 
arrangement strictly between the Maritime Commission 
and the British Ministry of War Transport to which the 
Waterman Steamship Corporation was not a party and 
concerning which it was not consulted. Since under the 
law that arrangement is specifically exempted from renego¬ 
tiation, and since the law does not authorize the Commis¬ 
sion to do indirectly what it may not do directly, the char¬ 
ters are clearly outside the provisions of the renegotiation 
statute. 

For the reasons outlined above, the Maritime Commis¬ 
sion obviously has no authority to renegotiate the so-called 
Red Sea Charters under the provisions of the Renegotia¬ 
tion Statute. 

The Waterman Steamship Corporation and some of its 
subsidiaries do have other contracts with various agencies 
of the Government, some of which may be subject to the 
provisions of Section 403 of Title IV of the 6th Supple¬ 
mental National Defense Appropriation Act, as amended. 
The Corporation would like to reach an agreement with 
your Board as soon as practicable, as to which of its other 
contracts may be subject to this Act and what infor¬ 
mation will be required by your Board with respect to the 
same. We could, then, proceed with the preparation of the 
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data and fix a mutually satisfactory time, say within about 
ninety days, for conferences looking to the renegotiation of 
such of our other contracts as may be subject to the Act 
referred to above. However, nothing in this communica¬ 
tion, nor the participation in any conference with respect 
to any other contracts between the Waterman Steamship 
Corporation and any Department, shall be deemed to in¬ 
clude the so-called Red Sea Charters, for the reasons out¬ 
lined above. 

With reference to the general subject to renegotiation of 
contracts and subcontracts, we assume that such amounts 
as are repaid to the government will accrue to the credit of 
the Department with which the contract, or subcontract -was 
made, and that the cost of construction or furnishing of 
materials under the contract would be reduced accordingly. 
It follows, therefore, that in the case of vessels constructed 
for the account of the Maritime Commission and sold to 
private operators, the cost of construction of the new ves¬ 
sel and its sale price would be reduced to the extent that 
the amounts repaid to the Commission pursuant to renego¬ 
tiation of contracts or subcontracts are applicable to the 
cost or sale price of the new vessel. 

Very truly yours, 

BON GEASLIN, 

Assistant Vice President. 


BG:GB 
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64 Filed June 27 1944 

Exhibit “1” 

Copy 

United States Maritime Commission 
Washington, D. C. 

May 23, 1944 

Mr. Bon Geaslin 

520 Investment Building 

Washington 5, D. C. 

Dear Mr. Geaslin: 

Subject: Christenson Steamship Company 
Waterman Steamship Company 

After considerable study of the entire Red Sea operation, 
I am satisfied that there was in each case a contract be¬ 
tween the vessel owner and the Maritime Commission to 
which the Renegotiation Act is applicable. On March 11, 
1941 the Congress passed “an Act to promote the defense 
of the United States” and authorized the President “when 
he deems it in the interest of National Defense” to au¬ 
thorize the head of any Department of the Government to 
procure defense articles. On April 30, 1941 the President 
wrote the Chairman of the Maritime Commission and di¬ 
rected him “as part of the defense effort to which this 
county is committed” to secure the service of at least 
2,000,000 tons of merchant shipping. Pursuant to this di¬ 
rection, the Commission negotiated with the vessel owners. 
The vessels were made available, a charter party was 
signed with the British Ministry of War Transport for 
technical reasons but the Commission agreed to pay the 
vessel owner the agreed compensation for the use of the 
vessel. This arrangement was evidenced by correspondence 
between the Commission and the vessel owner. There ap¬ 
pears to have been mutuality of understanding among all 
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the parties interested, legality of consideration and def- 
initness as to terms, time of performance and acceptance. 
Payment was made in due course as agreed and this pay¬ 
ment constitutes a part of the cost of the war to the people 
of the United States. 

I make this statement because at the out-set it was un¬ 
derstood that I would explore the legal situation inde¬ 
pendently of the opinion theretofore rendered by Oscar Cox, 
Esq. and would not ask the vessel owners to go to the 
trouble of furnishing any financial data until I was satis¬ 
fied that there was a renegotiable agreement with the Com¬ 
mission. 

In view of the foregoing I suggest a conference at this 
office, 1200 15th Street, Washington, D. C. at 10:00 A.M. on 
June 3, 1944 with Christenson Steamship Company and at 
10:00 A.M. on June 29 with Waterman Steamship Company 
for the purpose of determining what portion of the profits 
of these companies is excessive within the meaning of the 
Act. 

Meanwhile, perhaps you will have some information got¬ 
ten together for me which may serve to expedite matters 
and I am enclosing herewith a proposed outline for such 
information and financial data. I am sure that all this in¬ 
formation is readily obtainable from the books of the com¬ 
panies and if it is possible to get it together and send it to 
me a day or so before the conference, it would be helpful 
because I should like to make sure that our understanding 
of the facts is the same. 

Very truly yours, 

(Signed) KENNETH F. CLARK 

Price Adjustment Board 


Enclosures 
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65 Statement in Renegotiation 

State of 

County of ss 

I, being duly sworn, depose and say 

(1) that I am an officer to wit— 

of , the Contractor signing Exhibits 

A and B hereto attached; 

(2) that I am duly authorized to execute this statement 
on behalf of said Contractor; 

(3) that I am familiar with the income and other finan¬ 
cial data of said Contractor and have access to all the books 
and records of said Contractor; 

(4) that I have reviewed and verified the general infor¬ 
mation, financial data and specific voyage data as to each 

'vessel in the Red Sea operation hereto attached as Ex¬ 
hibit A; 

(5) that attached hereto as Exhibit B is a statement of 
the facts and factors relating to the Contractor’s renego¬ 
tiate business during its fiscal year ended 

31, 1941 and 1942 which should be considered in renego¬ 
tiation ; 

(6) that attached hereto as Exhibit C is a statement with 
respect to the Contractor’s shipping operations in 1941 and 
1942 over different trade routes (exclusive of the Red Sea) 
showing as to each such trade route (a) the number of ves¬ 
sels engaged, (b) total DWT months, (c) gross operating 
revenue, (d) operating cost, (e) overhead, (f) depreciation, 
and (g) net profit before Federal taxes on income; 

(7) that attached hereto are photostatic copies of the 
Contractor’s Returns for Federal taxes measured by in¬ 
come as filed for the fiscal years ended 

31, 1941 and 1942 respectively; 

(8) that upon information and belief the said informa¬ 
tion and financial data set forth in Exhibits A, B and C 
are true and accurate and that to my best knowledge, in¬ 
formation and belief the Contractor has not omitted to 
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state any material fact required to make the Contractor’s 
representations complete or the omission of which would 
make such representations misleading. 


Subscribed and sworn to before me this day 

of 1944. 

66 Exhibit A 

General Information 

Contractor 

Address 

State of incorporation 
Date of incorporation 
Predecessor company, if any 
Parent company 
Subsidiaries 
Affiliated companies 
Capital Stock outstanding 

Common—number of shares Par Value 

Preferred— “ “ “ “ “ 


Financial Data 


Average 

Fiscal Year 1936 1937 1938 1939 (1936-1939) 1940 1941 1942 

Net Worth at be¬ 
ginning of period 
Gross profit on ship¬ 
ping operations * * 

Other income 
Costs including 
Overhead 
Depreciation 

Total • * 

Net profit before 
adjustment for 
Federal taxes 
on income 
Dividends paid 

* Attach schedule segregating revenue, cost and net profit attributable to 
contracts with Departments within the scope of the Renegotiation Act of 
1942 other than Red Sea voyage revenue and cost. 
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Dated 1944 

By. 

President or Treasurer 

67 Red Sea Voyage Date 

(Show each vessel operation separately but on one 
schedule, if possible.) 

Vessel 

Voyage began 
Voyage ended 
Number of voyage days 
Dead Weight tons 
Dead Weight ton months 
Bale capacity in cu. ft. 

On deck cargo space cu. ft. 

•Insurance valuation 
Space charter hire 
Date paid 
Amount 
Demurrage 
Date paid 
Amount 

Voyage Revenue 
Outward 
Intermediate 
Inward 
Total 

Owners Expense—time form charter 
Charterers “ “ 11 “ 

Total Direct voyage expense 
••Direct voyage profit 
Overhead 
Depreciation 

Dated 1944 

By. 


President or Treasurer 
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• In event of loss of vessel show amount of final insur¬ 
ance settlement. 

•• Indicate in what tax period profits were returned for 
Federal tax purposes. 

• •••••*•#• 

68 Filed Jun 28 1944 

Motion for Preliminary Injunction 

Plaintiff, the Waterman Steamship Corporation, a cor¬ 
poration, moves the court for a preliminary injunction in 
the above entitled cause enjoining the defendants and each 
of them, individually and in their respective official capaci¬ 
ties as set forth in the caption of this cause, and all per¬ 
sons acting, or assuming to act under their direction, pend¬ 
ing the final hearing and determination of this cause from 

(a) Requiring the plaintiff to furnish the statements, 
information, and data requested in the letters of the defen¬ 
dants, dated November 26, 1943 and May 23, 1944, or from 
requiring the plaintiff to commence renegotiation, or rene¬ 
gotiate certain charter agreements entered into be- 

69 tween the plaintiff and the British Ministry of War 
Transport on the vessels ANTINOUS, IBERVILLE, 

BIENVILLE, JEAN LAFITTE, ANDREW JACKSON, 
WEST KYSKA, IPSWICH, BEAUREGARD, LAFAY¬ 
ETTE, GATEWAY CITY, LASALLE and PAN KRAFT, 
on the respective dates of April 25,1941, May 24,1941, July 
10, 1941, August 16, 1941, September 24, 1941 and April 
25,1941; 

(b) Determining, or attempting to determine, in any 
manner that any of the payments, or any portion thereof, 
made to the plaintiff under the terms of said charter agree¬ 
ments represent excessive profits, such terms defined in the 
Act of Congress, approved April 28,1942 and known as the 
Renegotiation Act ; 

(c) Refixing, or attempting to refix, contract prices or 
charter hire of each of said charter agreements; 
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(d) Withholding, or instructing, or requesting the United 
States or any instrumentality, agency, officer, or agent of 
the United States to withhold any monies due, or to become 
due, to plaintiff from the United States, or any agency or 
instrumentality thereof, under contracts with the United 
States or any agency or instrumentality thereof; 

(e) Further proceeding in any manner whatsoever to 
enforce the provisions of the Act of Congress, approved 
April 28,1942, known as the Renegotiation Act, against the 
plaintiff with respect to the aforesaid charter agreements 
entered into by it with the British Ministry of War Trans¬ 
port; 

The grounds in support of this motion are as follows: 

(1) Unless restrained, the defendants will immediately 
make a determination that a portion of the payments made 
to the plaintiff under the terms of the charter agreements 
referred to above represent excessive profits as such term 
is defined in the Act of Congress, approved April 28, 1942, 
and known as the Renegotiation Act and will refix the con¬ 
tract price of charter hire of each of said charter agree¬ 
ments and will either file suit against plaintiff to recover 
such sums so determined as a result of the refixing of the 
contract price, or charter hire, or will withhold monies due 
or to become due to plaintiff from the United States, or 
will instruct or request the United States or any of its 
agencies to withhold monies due or to become due to plain¬ 
tiff from the United States under contracts with the United 
States, or will cause criminal action to be instituted against 
plaintiff, or its officers and employees for failure to fur¬ 
nish statements, information, and data, requested in 

70 letters of the defendants, dated November 26, 1943 
and May 23,1944; 

(2) The aforesaid threatened acts by the defendants are 
illegal, beyond the scope of their authority, and not au¬ 
thorized by the Act of April 28,1942, known as the Renego¬ 
tiation Act, under which they are purportedly acting and un¬ 
less restrained the acts of the defendants so threatened will 
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constitute a violation of the rights of the plaintiff under the 
Fifth Amendment of the Constitution of the United States; 

(3) Immediate and irreparable injury, loss and damage 
will result to plaintiff by reason of the aforesaid threat¬ 
ened actions by defendants as more particularly set forth 
in the verified complaint filed herein; 

(4) If the defendants carry into effect the actions so 
threatened, any judgment which this court may later render 
on final determination of this cause will be ineffective ; 

(5) If this preliminary injunction be granted, the injury, 
if any, to the defendants herein if final judgment be in their 
favor, will be inconsiderable and will be adequately in¬ 
demnified by bond. 

BON GEASLIN 
ALLEN J. KROUSE, 

Attorneys for Plaintiff , 

520 Investment Building, 
Washington, D. C. 

Notice of Motion 

Please take notice that the above Motion for Preliminary 
Injunction is set for hearing in the Motions Court on the 
13th day of July, 1944, at 10 o’clock A. M. or as soon there¬ 
after as counsel can be heard. 

BON GEASLIN 
ALLEN J KROUSE 
Attorneys for Plaintiff 

*•••***•*• 

71 Filed Jul 10 1944 

Motion to Dismiss the Petition 

Now come the defendants herein, by their attorneys, and 
move the Court to dismiss the complaint herein on the 
grounds that: 

1. The Court lacks jurisdiction over the subject matter 
of the action. 
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2. The complaint fails to state a claim against the respon¬ 
dent upon which relief can be granted, in that (a) it fails 
to show any injury to petitioner, irreparable or otherwise; 
(b) it fails to show that plaintiff has exhausted its admin¬ 
istrative remedies, and indeed, shows affirmatively that 
plaintiff has not exhausted its administrative remedies. 

FRANCIS M. SHEA, 

Assstant Attorney General 
EDWARD M. CURRAN, 

United States Attorney 
Attorneys for Defendants. 

• ••••*•••• 

72 Filed Aug 15 1944 

Memorandum 

While it is not clear upon what provision or provisions of 
law the defendants purport to act re plaintiff’s claimed pe¬ 
culiar contractual relationship, they have the authority to 
renegotiate such contracts as come within the purview of 
the law in question. 

The plaintiff counters with the argument that the con¬ 
tracts in question are outside the renegotiation law. This, 
it seems, brings the matter squarely within the rule laid 
down in the Myers case (Myers v. Bethlehem Shipbuilding 
Corp. 303 U. S. 41-50-51). Skinner & Eddy Corp. v. U. S. 
249 U. S. 557 is distinguished in fact and principle. There 
is no order here void ab initio, or any order at all. 

Motion for preliminary injunction Denied. Motion of 
defendants to dismiss—Granted. 

Counsel will prepare order in consonance with this mem¬ 
orandum opinion. 

MATTHEW F. McGTJIRE 

Associate Justice 
8/15/44 

• ••••••••• 
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73 Filed Aug 16 1944 

Order 

This cause having regularly come on to be heard before 
the above-named court on August 7, 1944, upon the motion 
of plaintiff for a temporary injunction and upon the motion 
of defendants for dismissal of the action, and counsel for 
the parties having been heard and briefs filed and consid¬ 
ered; 

Now, upon said motions and the complaint filed herein 
the court being of the opinion and having determined, as 
stated in its memorandum filed herein on August 15, 1944, 
that this action may not be maintained, it is 
Ordered that the plaintiff’s motion for temporary injunc¬ 
tion be, and it hereby is, denied; and it is further 

Ordered that the complaint be, and it hereby is, dis¬ 
missed. 

Dated: August 16, 1944 

MATTHEW F. McGUIRE 

Associate Justice 

Approved as to form: 

ALLEN J. KROUSE 
Attorney for Plaintiff 
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©niteij States Court of Appeals 

DISTRICT OP COLUMBIA 


No. 8862 

Waterman Steamship Corporation, appellant 

v . 

Emory S. Land, Individually and as Chairman of the 
United States Maritime Commission, et al., appellees 


BRIEF AND APPENDIX POR APPELLEES 


STATEMENT OF THE CASE 

The action is against the Chairman of the Maritime Com¬ 
mission and the members of the Maritime Commission Price 
Adjustment Board. 

The Renegotiation Act authorizes the heads of the war 
agencies, including the Chairman of the Maritime Commis¬ 
sion, to determine whether excessive profits have been realized 
under war contracts and subcontracts and to take steps to 
eliminate those profits. The Chairman of the Maritime Com¬ 
mission has delegated to the Price Adjustment Board of the 
Commission authority to review profits on war contracts for 
the purpose of reaching an agreement with the contractor as 
to the extent to which, if at all, such profits are excessive. In 
the absence of agreement with the contractor the Board makes 
a recommendation to the chairman (J. App. 15-17). The 
Chairman, if he finds that excessive profits have been realized,, 
makes a unilateral determination of the existence and amount 
of those profits and takes steps for their elimination either (a) 
by withholding payments otherwise due the contractor from, 
the United States or (b) by directing prime contractors to 

(l) 
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withhold for the Government payments otherwise due the 
contractor or (c) by filing a suit on behalf of the United States 
to compel a refund, of the excessive profits. The statute makes 
subject to renegotiation contracts with the war agencies, in¬ 
cluding contracts with the Maritime Commission, on which 
final payment had not been made prior to April 2S, 1942. 
Profits realized on contracts which are not, under the statute, 
subject to renegotiation cannot be recaptured. 

On November 26. 1943, John R. Pauli, a member of the 
Maritime Commission Price Adjustment Board, wrote to 
Waterman fixing a date for an initial conference between 
Waterman and the Board and requesting that at the confer¬ 
ence Waterman supply the Board with certain information 
relating to Waterman’s income and expense during 1941 and 
1942, divided between Government business and commercial 
business and showing separately operations under the so-called 
Red Sea charters. The letter explained that at the conference 
Waterman would be free to state the reasons, if any, why 
Waterman was not subject to renegotiation or was unable to 
furnish the information requested. The letter concluded by 
saying that it was. anticipated that upon the basis of this 
information a mutually satisfactory decision could be made 
as to whether excessive profits within the meaning of the Act 
had been realized by Waterman (J. App. 29-32). 

Waterman replied to Mr. Pauli on December 13,1943. The 
letter acknowledged that certain Waterman contracts might be 
subject to renegotiation and suggested that steps be taken look¬ 
ing toward a conference with respect to such contracts, but 
denied that the Red Sea charters were subject to the Act be¬ 
cause (a) the charters named Waterman and the British Min¬ 
istry of War Transport (rather than the Maritime Commis¬ 
sion) as parties, (b) final payment on the charters had been 
made prior to April 28, 1942 (although it was recognized that 
certain, demurrage claims against the Commission under the 
charters were still outstanding), and (c) the renegotiation was 
begun more than one year after the close of the fiscal year of 
Waterman within which the charter operations were com¬ 
pleted (J. App. 39-42). This letter was never answered by Mr. 
Pauli or by any other Board Member. 
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On May 23, 1944, however, Mr. Kenneth Clark, who was 
then General Counsel of the Board, wrote to Mr. Geaslin, the 
attorney for Waterman, pointing out that although the Red Sea 
charters were made with the British Ministry of War Trans¬ 
port for technical reasons, it was the Commission that had con¬ 
ducted the negotiations with the vessel owners and it was the 
Commission that had agreed to pay and had in fact paid the 
charter hire to the owners. This arrangement between the 
owners and the Commission had, according to Mr. Clark, been 
expressed in correspondence—correspondence which in his opin¬ 
ion could properly be said to result in agreements with the 
Commission which were subject to renegotiation. Mr. Clark 
explained that he had investigated the situation in advance in 
order to avoid asking the owners to prepare information until 
“I was satisfied there was a renegotiable agreement with the 
Commission.” He suggested a conference in his office on June 
29, 1944, “for the purpose of determining what portion of the 
profits of these companies is excessive within the meaning of 
the Act.” He concluded by saying: 

Meanwhile, perhaps you will have some information 
gotten together for me which may serve to expedite 
matters and I am enclosing herewith a proposed outline 
for such information and financial data. I am sure that 
all this information is readily obtainable from the books 
of the companies and if it is possible to get it together 
and send it to me a day or so before the conference, it 
would be helpful because I should like to make sure that 
our understanding of the facts in the same. (J. App. 
43-44.) 

No mention was made of Waterman’s statute of limitations 
argument or of the contention that the charters were not sub¬ 
ject to renegotiation because final payment was made prior 
to April 28, 1942. 

There is nothing whatever in the record to show whether the 
Board agrees or disagrees with Mr. Clark and presumably no 
decision will be made on the Waterman contentions until Water¬ 
man attends a conference with the Board and presents the facts 
and makes its case. What action the Chairman of the Com- 
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mission will take on whatever recommendation the Board may 
eventually make is necessarily entirely unknown. 

In any event, neither Mr. Geaslin nor any other representative 
of Waterman went to the conference suggested by Mr. Clark 
for June 29th. Waterman went instead to the District Court 
and on June 27th filed a complaint praying that the Chairman 
of the Commission and the Board members be enjoined from 
(a) requiring Waterman to furnish information with respect 
to or to renegotiate with respect to the Red Sea charters; (b) 
determining that Waterman realized excessive profits from 
those agreements; (c) refixing the charter hire under the agree¬ 
ments; (d) withholding monies due from the United States 
to Waterman; (e) enforcing the Renegotiation Act with re¬ 
spect to the Red Sea charters; (f) initiating criminal proceed¬ 
ings because of Waterman’s failure to supply information; and, 
finally, asking that a declaratory judgment be entered that 
the Red Sea charters are not subject to renegotiation and that 
no information with respect to the charters can lawfully be 
required of Waterman. 

The court below, pointing out that no administrative order 
has been issued, dismissed the complaint on the authority of 
Myers v. Bethlehem Shipbuilding Corp., 303 U. S. 41. 

SUMMARY OF ARGUMENT 

Waterman has been notified of a conference with the Price 
Adjustment Board of the Maritime Commission at which, ac¬ 
cording to the notice, it will be free to present reasons why 
renegotiation is not appropriate. Waterman is asked to bring 
to that conference information with respect to its 1941 and 
1942 operations, including information with respect to the 
Red Sea charters. Waterman admits that some of its busi¬ 
ness may be subject to renegotiation but denies that the Red 
Sea charters are included within the area of renegotiate 
business. The General Counsel of the Board has written 
to Waterman’s attorney stating his conclusion that with respect 
to the Red Sea operations there were agreements between the 
Commission and the vessel owners, evidenced by correspond¬ 
ence, which are subject to renegotiation. Waterman has done 
nothing except go to court. 
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Under these circumstances there is nothing upon which a 
court can act. The Chairman of the Commission, who alone 
can make a unilateral determination of excessive profits, has 
done nothing and threatened nothing. The Board, which has 
power only to make a recommendation to the Chairman, has 
invited Waterman to appear, present the facts and state its 
position with respect to renegotiation. It has indicated 
neither agreement nor disagreement with Waterman’s conten¬ 
tions. The General Counsel of the Board has expressed an 
opinion that the Red Sea operations gave rise to renegotiate 
agreements evidenced by correspondence. He has said noth¬ 
ing, as far as the record shows, about Waterman’s other con¬ 
tentions. He has no power to issue an order and has attempted 
to issue none. 

Waterman makes no showing of danger of irreparable or 
indeed any injury. If this court sustains the decision below 
Waterman, presumably, will present the facts and state its 
case to the Board and the Chairman of the Commission. If 
Waterman’s contentions are correct, presumably the Chairman 
will so decide. 1 If Waterman refuses to furnish information 
to the Board the Chairman may under the statute subpoena 
the information (Sec. 403 (e)). The subpoena can be en¬ 
forced, however, only by court proceedings and in those pro¬ 
ceedings Waterman can make any appropriate defense. The 
Chairman also has authority to issue a formal order for the 
production of information and willful failure to comply with 
the order results in criminal penalties (Sec. 403 (e)). No order 
has been issued or threatened. The cases, furthermore, estab¬ 
lish that even after the order has been issued an equity court 
will not interfere. The courts assume that a failure to produce 
evidence in the good faith belief that the demand is unlawful 
is not a willful failure and hence is not subject to penalty. 

No order for the elimination of excessive profits has been 
entered, but if one is some day entered, if the Chairman of 
the Commission refuses to accept Waterman’s jurisdictional 


1 Compare Mr. Justice Holmes in Dalton Machine Co. v. Virginia, 236 
U. S. 699 (1915): “The general principle is that it is not for the courts 
to stop officers of this kind from performing their statutory duty for fear 
that they should perform it wrongly”. 
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contentions and if he finds excessive profits have been realized 
and directs their elimination, there would even then be no 
ground for equity action. Waterman would have adequate 
administrative and legal remedies to protect its rights—in the 
Tax Court in a proceeding de novo for a redetermination of 
the amount, if any, of excessive profits and thereafter in a 
Federal Court for such judicial action as may be appropriate. 
The identity of the court would depend on the method chosen 
by the Government to enforce the elimination of the excessive 
profits. 

The order of dismissal was correct. Any attempt by the 
District Court to interfere with the administrative procedures 
at this early stage would have been in flagrant violation of 
fundamental principles of administrative law and equity. The 
rule protecting the primary jurisdiction of the administrative 
tribunal, the rule authorizing court action only after a final 
order, the rule requiring exhaustion of administrative remedies 
before resort to the courts, and the rule forbidding equitable 
relief in the absence of irreparable injury and when adequate 
remedies at law are available all support the decision below. 
The cases, furthermore, have settled the proposition that the 
allegations and prayer for declaratory relief do not affect the 
result. 

ARGUMENT 

1. Waterman’s contentions on the merits 2 

Waterman claims, first, that since the Red Sea charters name 
the British Ministry of War Transport as a party rather than 
the Maritime Commission the contracts are not within the 
Renegotiation Act. The. record shows, however, that the 
freight payments under the charters were made to the owners 
by the Maritime Commission, that refunds under the charters 
were to be paid to the Maritime Commission and that this ar- 

* A subcommittee of the Committee on the Merchant Marine and Fisheries 
of the House of Representatives held hearings (78th Cong., 1st Sess., on H. 
Res. 52) during March 1943 and January 1944 on the profits earned under 
the Red Sea charters. A report has been published. (H. R. No. 2088, 78th 
Cong., 2nd Sess.) Excerpts from the report and from Waterman’s state¬ 
ment at the hearings are printed in Appendix A. 
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rangement was made June 9, 1941 before most of the charters 
were signed (J. App. 28). The General Counsel of the Board 
has satisfied himself that the freight payments were made by v 
the Commission pursuant to renegotiable agreements 
formulated by correspondence between the Commission and 
the owners. There are therefore at least two arguments lead¬ 
ing to the conclusion'that renegotiation of profits arising from 
the Red Sea operations is permissible, (1) that the charters 
themselves are in substance and in fact agreements of the Mari¬ 
time Commission taken in the name of the British Ministry of 
War Transport for purely technical and formal reasons, 3 and 
(2) that aside from the charters, agreements were made by 
correspondence between the owners and the Commission which 
are subject to renegotiation. In any event an investigation of 
the circumstances under which the Red Sea operations were 
undertaken and a determination of the propriety of renegotia¬ 
tion are in the first instance for the Commission. 

Waterman claims, second, that the charters are not subject 
to renegotiation because final payment was made prior to 
April 28,1942. It is conceded, however, that when this action 
was filed Waterman had claims under the charters against the 
Commission which were not yet paid. (J. App. 41.) The na¬ 
ture and extent of these claims and whether, so long as they 
remain unpaid, there has been final payment under the charters 
are questions for the Commission to investigate and decide. 

Waterman claims, third, that the renegotiation begun in 
November 1943, began too late. The statute provides that re¬ 
negotiation must commence within one year “after the close of 
the fiscal year of the contractor or subcontractor within which 
completion or termination of the contract or subcontract, as 
determined by the Secretary, occurs.” (Sec. 403 (c) (6).) The 
Chairman of the Commission, therefore, must investigate 
Waterman’s claim, and under the statute it is his duty, not the 
duty of the District Court, to determine the date when com- 

' Compare the rule of tax law that the substance of transactions will 
prevail over form. United, States v. Phellis, 257 U. S. 156 (1921), Gregory v. 
Eelvering, 293 U. S. 465 (1935), Griffiths v. Commissioner , 308 U. S. 355 
(1939). 
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pletion of the charters occurred. Here again consideration of 
the demurrage claims may be appropriate. 

These contentions of Waterman amount to no more than 
this: That Waterman believes the Chairman of the Commis¬ 
sion has no power under the statute to recapture excessive 
profits on a portion of Waterman’s business and that Water¬ 
man fears, for one reason or another, that the Chairman may 
some time in the future attempt to assert that power. That 
this is not sufficient to justify an injunction against adminis¬ 
trative proceedings is too well settled for serious argument 
This is the clear case made free of doubt by decisions under 
more difficult circumstances. 

2. The decisions sustaining the action of the court below 

(a) California v. Latimer, 305 U. S. 255 (1938). California 
owns and operates a waterfront railroad in San Francisco. 
The Railroad Retirement Board ruled that the San Francisco 
railroad was subject to the Railroad Retirement Act of 1937. 
Section 8 of the statute requires employers to file under oath 
statements of compensation paid employees; Section 10 (b) 
(4) confers jurisdiction on the District Courts to compel obedi¬ 
ence to an order of the Board requiring an employer to fur¬ 
nish information; Section 13 makes a willful failure to fur¬ 
nish information required by the Board a crime punishable by 
a fine of not more than $10,000 or imprisonment of not more 
than one year. By an original bill filed in the Supreme Court, 
California asked that it be declared that the provisions of the 
Railroad Retirement Acts of 1935 and 1937 and the Carriers 
Taxing Act of 1937 were not applicable to the San Francisco 
railroad, and asked that the members of the Board be enjoined 
from requiring the railroad to furnish the information re¬ 
quested, and that the Commissioner of Internal Revenue be 
enjoined from collecting taxes claimed by him to be owing. 
California contended that the statutes did not by their terms 
apply to the waterfront road and if they were construed to be 
applicable they would to that extent be unconstitutional. It 
was held that the expense of preparing the information re¬ 
quested was not irreparable injury; that the Board had no 
authority to enforce its order to furnish information except 
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by court proceedings in which all appropriate defenses could 
be raised; that no criminal prosecution had been threatened; 
that the United States Attorney for California was not a party 
to the action; that in any event a refusal to furnish informa¬ 
tion based on an honest belief the statute was not applicable 
was not in all probability a willful refusal and hence not 
criminal; that a delay of possibly six months before suit could 
be instituted to obtain a refund of the taxes was not irreparable 
injury but “the common incident of practically every contest 
over the validity of a federal tax.” 

The bill was dismissed for want of equity and without con¬ 
sideration of the merits of California’s contentions concerning 
the meaning of the statutes. 

(b) Federal Power Commission v. Edison Co., 304 U. S. 375 
(1938). The Commission began an investigation of the Edi¬ 
son Company and directed Edison to file information and 
permit an inspection of its books. Edison, reserving its right 
to contest the legality of the demand, filed the data. The 
Commission then directed Edison to appear at a hearing to 
be held jointly with the Public Service Commission of Penn¬ 
sylvania and.there furnish additional information. Edison 
asked the Commission to vacate this order on the ground (a) 
that the Commission had no authority to obtain information 
for the benefit of the Pennsylvania Commission and (b) that 
the Commission had no jurisdiction because Edison was not 
a public utility as defined in the Federal Power Act. The 
Commission refused to pass on these questions in advance of 
a hearing on the merits. The Circuit Court of Appeals hav¬ 
ing review jurisdiction of Commission orders directed the Com¬ 
mission to hear and decide these preliminary questions. 

The Supreme Court held that there was no reviewable order 
before the Court; that the statute contemplated review of 
definitive and not merely procedural orders; that setting a 
hearing date was not an order but a notice; that since the 
Commission’s order to produce evidence could be enforced 
only by a court the validity of the order should be determined 
in those proceedings and not by an equity action; that since 
the provisions for criminal punishment for refusal to produce 
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evidence referred to willful refusal a person acting in good 
faith had no reason to apply for equitable relief. 

The Circuit Court of Appeals was directed to dismiss Ed¬ 
ison’s petition. There was no consideration of the merits of 
Edison’s contention that it was not subject to the statute. 

(c) Petroleum Co. v. Commission, 304 U. S. 209 (1938). The 
Public Service Commission of Kentucky, reciting that the Pe¬ 
troleum Company was subject to the Commission’s jurisdic¬ 
tion, ordered the company to appear on a named date and pre¬ 
sent evidence concerning its rates. The company contended 
that since it sold its product, natural gas, not to the public but 
to distributing organizations it was not subject to the regulatory 
act and that any reduction of its rates by Commission order 
would be unconstitutional. The Commission nevertheless set 
the case to be heard on the merits. The company, alleging that 
compliance with the Commission order to furnish information 
■would cost S25.000, applied to the District Court for an order 
enjoining the hearing on the grounds stated. The Kentucky 
law made violation of the Commission order a crime. The Su¬ 
preme Court pointed out that since the compulsory and puni¬ 
tive powers of the Commission were to be exercised through 
judicial process the company necessarily had a forum for pres¬ 
en tatior of its contentions and held that the expense of pre¬ 
paring the information was “part of the social burden of living 
under government” and not an adequate reason for the inter¬ 
ference of equity in the administrative process. 

The action of the District Court in dismissing the bill without 
considering whether the company was subject to the Act was 
affirmed. 

(d) Myers v. Bethlehem Shipbuilding Corporation, 303 U. S. 
41 (1938) states the rule: 

The Corporation contends that, since it denies that 
interstate or foreign commerce is involved and claims 
that a hearing would subject it to irreparable damage, 
rights guaranteed by the Federal Constitution will be 
denied unless it be held that the District Court has 
jurisdiction to enjoin the holding of a hearing by the 
Board. So to hold would, as the Government insists, 
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in effect substitute the District Court for the Board as 
the tribunal to hear and determine what Congress de¬ 
clared the Board exclusively should hear and determine 
in the first instance. The contention is at war with the 
long settled rule of judicial administration that one is 
not entitled to judicial relief for a supposed or threat¬ 
ened injury until the prescribed administrative remedy 
has been exhausted. That rule has been repeatedly 
acted on in cases where, as here, the contention is made 
that the administrative body lacked power over the 
subject matter. 

Obviously, the rule requiring exhaustion of the ad¬ 
ministrative remedy cannot be circumvented by assert¬ 
ing that the charge on which the complaint rests is 
groundless and that the mere holding of the prescribed 
administrative hearing would result in irreparable dam¬ 
age. Lawsuits also often prove to- have been groundless * 
but no way has been discovered of relieving a defendant 
from the necessity of a trial to establish the fact. 4 

(e) Decisions of the Circuit Courts of Appeal. The cases 
in the Supreme Court have been followed in the Circuit Courts 
of Appeal. See for example the decisions of the Circuit Court 
of Appeals for the Fifth Circuit in Mississippi Power and Light 
Company v. Federal Power Commission, 131 F. (2d) 148 (C. C. 
A. 5th, 1942); Guaranty Underwriters Inc. v. Johnson, 133 F. 
(2d) 54 (C. C. A. 5th, 1943); and Elliott v. American Manu¬ 
facturing Company, 138 F. (2d) 678 (C. C. A. 5th, 1943). In 
each of these cases an attempt was made to obtain injunctive 
relief against the enforcement of administrative orders to pro- 


4 Set* also Newport Ncics Company v. Schaufller, 303 U. S. 54 (1!)3S) and 
Natural (Jax Pipeline Company v. Slattery. 302 U. S. 300 (1937). Cases in 
the Supreme Court holding that in the absence of extraordinary circum¬ 
stances equity will not enjoin the prosecution of criminal proceedings under 
a statute alleged to be unconstitutional include Fenner v. Boykin, 271 
U. S. 210 (1925). Splehnan Motor Sales Company v. Dodge, 295 U. S. SO 
(1935) and cases cited. In Federal Trade Commission v. Claire Company , 
274 U. S. 160 (1927) it was held that in an action to enjoin enforcement 
of orders of the Commission to provide information the parties could not 
by consent confer jurisdiction on the court to decide the merits of the- 
controversy. 
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duce evidence and in each case, without consideration of the 
validity of plaintiffs position on the merits of the controversy, 
it was held that the relief must be denied. The ground of de¬ 
cision, as explained by the court in the Elliott case, w’as: 

We do not think a concrete actual controversy is dis¬ 
closed. The representative of the Labor Board has 
merely requested co-operation by a voluntary disclosure 
which the petitioner does not think it ought to give. 
The National Labor Relations Act states the functions 
and duties and powers of the Labor Board, and specifies 
the functions of the courts in the business of the Board. 
Section 11,29 U. S. C. A. § 161, provides for inquiries con¬ 
ducted by agents of the Board, and for hearings, and 
subpoenas issued and enforced by the District Court, to 
procure testimony and documents. The remedy against 
forced improper disclosure, and the opportunity for 
testing its propriety, is simply to refuse to disclose and 
to have the District Court rule upon the matter in 
enforcement proceedings. 

The Court of Appeals for the Second Circuit reached a similar 
conclusion in E. I. Dupont de Nemours and Co. v. Boland, 85 
F. (2d) 12 (C. C. A. 2d, 1936) and see Third Avenue Railway 
Co. v. Securities and Exchange Commission, 85 F. (2d) 914 
(C. C. A. 2d, 1936), where a motion to dismiss the appeal was 
granted. 

3. The prayer for declaratory relief 

The prayer for declaratory relief does not give merit to Water¬ 
man’s case. The law is well settled. In Miles Laboratories v. 
Federal Trade Commission, 78 D. C. App. 326, 140 F. (2d) 683 
(1944), the action was to obtain a declaration that the Commis¬ 
sion, under the statute, had no authority to issue a complaint 
against the plaintiff. It was alleged that such a complaint 
would result in long and useless administrative proceedings. 
The District Court dismissed the action without considering 
the merits. The order was affirmed. Chief Justice Groner, 
noting that the rule against action by a Federal Court to sus¬ 
pend administrative investigations while the court settles con- 
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troversies of law or fact is too well settled to require citation 
of authority, said: 

However desirable it may be thought that appellant, 
when challenged as to its methods of business, should 
have recourse to a court of equity to construe the extent 
of the Commission’s power in a case in which it is made 
to appear that a public hearing will result in irreparable 
injury, nevertheless, it has been held so often as not to 
require citation of authority, that for a Federal Court to 
assume the right to suspend the Commission’s investi¬ 
gation, while it determines controversial questions of 
law or fact, would be a clear assumption of power it does 
not possess. The administrative remedy which Congress 
has provided must be first exhausted. To hold other¬ 
wise, the Supreme Court has recently and explicitly 
said, 

“ * * * would * * * in effect substitute the 
District Court for the Board as the tribunal to hear and 
determine what Congress declared the Board exclusively 
should hear and determine in the first instance.” That 
the Supreme Court will change or modify its views in 
this respect is an “iridescent dream,” for the trend is 
decidedly the other way. On no subject is the opinion 
of that Court, as I view it, more definitely fixed than it 
is on the lack of power of the courts to inject themselves 
or be injected into proceedings which Congress has com¬ 
mitted to the primary jurisdiction of administrative 
agencies. 

And with respect to the Declaratory Judgment Act: 

* * * nor is there anything in the Declaratory Judg¬ 
ment Act which changes this result or creates new rights 
or increases or extends the jurisdiction of the courts. 

For other decisions holding that a court will not interfere 
with the administrative process by declaratory relief any more 
readily than it will by injunction see Great Lakes Dredge and 
Dock Co. v. Huffman, 319 U. S. 293 (1943); Doehler Metal 
Furniture Co. v. Warren, 76 App. D. C. 60, 129 F. (2d) 43 
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(1942); Guaranty Underwriters Inc. v. Johnson , 133 F. (2d) 
54 (C. C. A. 5th, 1943); Elliott v. American Manufacturing 
Company, 138 F. (2d) 678 (C. C. A. 5th, 1943). 

4. The Waterman brief and the cases there cited 

There is nothing in the Waterman brief which in any way 
impairs the force of these decisions as precedents for the result 
to be reached here. The argument of the brief tends to obscure 
the issue before the court by two implicit and -unwarranted 
assumptions—one, that there has been authoritative adminis¬ 
trative action of sufficient finality to justify court action and, 
two, that this court is in some way now concerned with the 
merits of a controversy over the Red Sea operations. The fact 
is, first, that no final order, no reviewable order, no order at 
all has been issued and, second, that the question in this Court 
of Appeal is not by any stretch of the imagination the propriety 
of applying the Renegotiation Act to the Red Sea operations. 
The problem is whether the court below was correct in refusing 
to displace the administrative agency by undertaking a deter¬ 
mination of this question. The record here is clearly insuffi¬ 
cient for any final conclusion about the application of renego¬ 
tiation to the Red Sea business. The question now is only this: 
where is the record to be made—before the administrative offi¬ 
cers, as Congress intended, or before the District Court, as 
Congress certainly did not intend. Waterman’s case is no dif¬ 
ferent from a hundred others in which there is a possibility of 
dispute over some aspect of renegotiation. If Waterman by 
anticipating a result unsatisfactory to it can take the case from 
the administrative tribunal to the Federal courts, then all 
renegotiation cases can be transferred to the District Courts in 
similar fashion and one may with confidence anticipate the sub¬ 
stitution of this District court for the war agencies as the forum 
to hear the thousands of cases which constitute the renegotia¬ 
tion task of the departments. 

An appreciation of the nature of the problem before the court 
compels the conclusion that neither in the Waterman brief 
nor elsewhere is there authority to support the result for which 
Waterman contends. To review in any detail the cases cited 


15 


by Waterman would be only to expound lengthily what is im¬ 
mediately obvious, namely, that in each instance the court 
was considering a problem far removed from the problem here. 
For example in Procter & Gamble v. Coe , 68 App. D. C. 246, 
96 F. (2d) 518 (1938), an attempt was made to enjoin the 
cancellation of a trade mark after proceedings in the Patent 
Office and in the United States Court of Customs and Patent 
Appeals and it was held that the injunction should not issue. 
American School of Magnetic Healing v. McAnnulty, 187 U. S. 
94 (1902) was a review of a fraud order issued by the Post¬ 
master General after a full hearing. The review was pur¬ 
suant to an allegation that the action of the Postmaster Gen¬ 
eral was arbitrary and unlawful. In Philadelphia Company v. 
Stimson, 223 U. S. 605 (1911), no hearing by the Secretary of 
War on the harbor lines was contemplated and the action re¬ 
viewed was the final action of the Secretary. In Waite v. 
Macy, 246 U. S. 606 (1918), the Secretary of the Treasury had 
issued a formal and final regulation which was the subject of 
attack and it was conceded that the regulation would be fol¬ 
lowed by the Government. In Buder v. First National Bank, 
16 F. (2d) 990 (C. C. A. 8th, 1927), the question was to de¬ 
termine the effect of a Missouri statute providing for ad va¬ 
lorem taxation of national bank shares, followed by a general 
Missouri state income tax law, followed in turn by an Act of 
Congress permitting alternative methods of national bank tax¬ 
ation: the court held that an assessment on the ad valorem 
basis under these peculiar circumstances could be attacked in 
the absence of preliminary application to the Tax Board. In 
Tumulty v. District of Columbia, 69 App. D. C. 390, 102 F. 
(2d) 254 (1939), the District filed claims in a receivership for 
personal property taxes. The court, in reviewing action approv¬ 
ing the claims, held that the claims were founded on void as¬ 
sessments and could not be allowed. 5 Lukens Steel Company 

“Compare these decisions arising under special circumstances with the 
Supreme Court decisions holding that the ordinary rule requiring exhaustion 
of administrative remedies applies with full force in tax matters. Gorham 
Manufacturing Company v. Commissioner, 266 U. S. 265; First Sational Bank 
v. Weld County , 264 U. S. 450. 
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v. Perkins, 70 App. D. C. 354,107 F. (2d) 627 (1939), involved 
review of final action of the Secretary of Labor in making a de¬ 
termination of a “locality” under the Public Contracts Act. 
The only administrative remedy available was a remedy to be 
exercised by the contractor after he had entered into his con¬ 
tract and accordingly this remedy was not available to a plain¬ 
tiff seeking to object to the terms of the agreement. Skinner 
& Eddy Corporation v. United States, 249 U. S. 557 (1919), 
involved a statutory provision that under certain circumstances 
having to do with water route competition there could be no 
increase of a carrier’s rates without a hearing by the Interstate 
Commerce Commission. The plaintiff sought to compel this 
hearing, contending that in its absence a proposed rate increase 
was void. The Commission rejected this contention on the 
ground that the circumstances did not bring the statutory pro¬ 
vision into operation. The defendants argued, however, that 
another type of administrative hearing, i. e., a hearing on the 
reasonableness of the rates, should have been had prior to 
court action. The court pointed out that, clearly enough, there 
was no debate about whether the proposed rates were reason¬ 
able and hence there was no occasion for the traditional rate 
hearing. The debate was over the provision of the statute re¬ 
lating to water route competition and the necessity for a hear¬ 
ing on that question. The court agreed with the Commission 
that under the circumstances this provision did not come into 
operation. Shields v. Utah Idaho Central Railroad Company, 
305 U. S. 177 (1938), was an action to enjoin United States 
Attorney Shields from prosecuting the carrier for failing to 
•comply with an order to post a notice stating that disputes be¬ 
tween the carrier and its employees would be handled under 
the Railway Labor Act. The Interstate Commerce Commis¬ 
sion after a full hearing had formally and finally ruled that the 
carrier was subject to the statute. The court held that in view 
of the finality of the order of the Commission and the formality 
>of the proceedings by which it was obtained judicial review 
was appropriate* Utah Fuel Company v. National Bitumi- 

* See the comments on this case in SwitchmenUnion v. National Media¬ 
tion Board, 320 U. S. 297 (1943). 
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nous Coal Commission, 306 U. S. 56 (1939), was an action to 
enjoin disclosure by the Commission of information filed with 
it. The Commission had heard and rejected plaintiff’s con¬ 
tention that the information was confidential. It was held 
that the disclosure was authorized by the statute. In City 
Bank Trust Company v. Schnader, 291U. S. 24 (1933) the court 
concluded that there had in fact been an exhaustion of all ad¬ 
ministrative remedies and it was held that a failure to exhaust 
legal remedies in state courts would not bar resort to the Federal 
courts for equitable relief. 

It is submitted that these cases are not in conflict with 
the more recent and the more relevant decisions cited in this 
brief. Waterman’s cases, each of them, recognize the principles 
for which the Government contends. They recognize the 
necessity for a final order, they accept the rule protecting the 
primary jurisdiction of the administrative agency, and they 
require exhaustion of administrative action before relief is 
sought in court. In those cases these requirements were met. 
Here they are not. 

PROCEDURES IN RENEGOTIATION 

The cases demonstrate that an administrative tribunal is 
entitled to complete its work and reach its conclusion free from 
judicial interference. Only after a final order has been entered 
does any problem of judicial action arise, and hence it is only 
after such an order that there is any occasion to make the in¬ 
vestigation suggested by Chief Justice Stone in Yafcus v. United 
States, 321 U. S. 414 (1944), namely, to determine whether 
the statutory procedure is “incapable of according due proc¬ 
ess.” In this case there has been no order at all and certainly 
no order subject to a test in court. Strictly speaking, there¬ 
fore, there is no occasion for examining the statutory pro¬ 
cedure and its adequacy. Even under the liberal rule of the 
Yakus decision, that examination could not properly be under¬ 
taken until the Chairman of the Commission has ordered 
Waterman to repay excessive profits to the United States. If 
such an order is ever entered there will be time enough there- 
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after to decide whether Waterman can properly apply to the 
District Court for equitable relief on the ground of inade¬ 
quacy of administrative and legal remedies. 7 

But even if the Court were to undertake the determination 
suggested by Chief Justice Stone, Waterman’s appeal would 
not be helped. The statutory procedures provided for solv¬ 
ing renegotiation problems are entirely adequate to afford due 
process. 8 

5. The initial determination of excessive profits 

Pursuant to Section 403 (c) of the Act, the determination 
of excessive profits is made in the first instance by the head of 
the renegotiating department. The instruction of the statute is 
that the Secretary or Chairman shall require the contractor to 
renegotiate the contract price for the purpose of eliminating ex¬ 
cessive profits. This renegotiation may be, and usually is, con¬ 
ducted not with reference to profits arising from a single con¬ 
tract but with reference to the total profits of the contractor 
from all renegotiable business. The emphasis placed by the 
statute on “renegotiation” indicates the policy of reaching 
agreement with the contractor, whenever possible, both as to 
the amount, if any, of the excessive profits and as to the method 
for their elimination. However, in the relatively few cases 
in which no agreement is reached the Secretary or Chairman is 
directed to determine independently whether and to what ex¬ 
tent excessive war profits have been realized during the period 
in question, and steps are taken to eliminate those profits. 

T More than twenty suits have been filed in the court below to enjoin 
enforcement of orders requiring refunds of excessive profits. There can be 
no contention, therefore, that the period between entry of the order and 
enforcement action by the renegotiating officials is so short that opportunity 
to seek equity relief is foreclosed. It is the position of the Government 
that the equity actions should be dismissed because of the availability of 
adequate administrative and legal remedies. 

•The procedure described in this brief is that applicable to cases such 
as the present one Involving profits earned in fiscal periods ending prior to 
June 30, 1043. The procedure in cases arising from fiscal periods subse¬ 
quent to June 30, 1943 is not essentially different. 
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6. Redetermination in the Tax Court 0 

Section 403 (e) as amended by the Revenue Act of 1943 
provides that any contractor aggrieved by a determination of 
the Secretary or Chairman shall have ninety days to file a pe¬ 
tition in the Tax Court for redetermination of the amount, if 
any, of excessive profits realized by him, and: 

Upon such filing such court shall have exclusive juris¬ 
diction, by order, to finally determine the amount, if 
any, of such excessive profits received or accrued by the 
contractor or subcontractor, and such determination 
shall not be reviewed or redetermined by any court or 
agency. The court may determine as the amount of 
excessive profits an amount either less than, equal to, 
or greater than that determined by the Board. A pro¬ 
ceeding before the Tax Court to finally determine the 
amount, if any, of excessive profits shall not be treated 
as a proceeding to review the determination of the 
Board, but shall be treated as a proceeding de novo. 

The significant features of this provision (Sec. 403 (e)) are: 

(a) The Tax Court hearing is de novo. The statutory pro¬ 
vision for redetermination has the effect of providing the 
contractor, without prejudice to him on account of what has 
gone before, with full and free opportunity to obtain a decision 
de novo both on the facts and the law 10 in a tribunal whose 


0 Waterman argues that since the statute provides that aggrieved “con¬ 
tractors” may file Tax Court petitions and since it contends it is not a 
“contractor” as far as the Red Sea charters are concerned, no Tax Court 
remedy is available to it. No such self-stultifying construction of the 
statute has hitherto been suggested. It has always been assumed that any 
person determined by the renegotiating officials to be a “contractor” is a 
“contractor” for the purpose of proceeding in the Tax Court to determine 
which, if any, of his contracts are subject to renegotiation. Furthermore 
Waterman appears to agree that some of its contracts (agreements other 
than the Red Sea charters) are subject to renegotiation. Hence Waterman’s 
standing in the Tax Court seems assured. 

10 Compare Dobson v. Commissioner, 320 U. S. 4S9 (1943). “Congress 
has invested the Tax Court with primary authority for redetermining de- 
flciences, which constitutes the greater part of tax litigation. This requires 
it to consider both law and facts” [Emphasis supplied.] 
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standing is beyond question and whose procedures provide the 
fullest measure of due process. 11 ^ 

(b) The Tax Court jurisdiction is exclusive. The Act pro¬ 
vides that the Tax Court “shall have exclusive jurisdiction by 
order, to finally determine the amount, if any, of such exces¬ 
sive profits * * *” This feature of Tax Court jurisdic¬ 
tion, that it should be exclusive, was emphasized over and 
over in the legislative history of the Renegotiation Act. (See 
for example the report of the House Committee of Ways and 
Means on the Revenue Act of 1943, Report No. 871, 78th 
Cong., 1st Sess., pp 76, 77, 84, and 85). A recommendation 
that United States District Courts should have jurisdiction 
to review renegotiation determinations was made 12 but never 


““The court [the Tax Court] is independent, and its neutrality is not 
clouded by prosecuting duties. Its procedures assure fair hearings. Its 
deliberations are evidenced by careful opinions. All guides to judgment 
available to judges are habitually consulted and respected. It has estab¬ 
lished a tradition of freedom from bias and pressures. It deals with a 
subject that is highly specialized and so complex as to be the despair of 
judges. It is relatively better staffed for its task than is the judiciary. 
Its members not Infrequently bring to their task long legislative or ad¬ 
ministrative experience in their subject. The volume of tax matters flow¬ 
ing through the Tax Court keeps its members abreast of changing statutes, 
regulations, and Bureau practices, informed as to the background of con¬ 
troversies and aware of the impact of their decisions on both Treasury and 
taxpayer. Individual cases are disposed of wholly on records publicly made, 
in adversary proceedings, and the court has no responsibility for previous 
handling. Tested by every theoretical and practical reason for adminis¬ 
trative finality, no administrative decisons are entitled to higher credit in 
the courts. Consideration of uniform and expeditious tax adminstrations 
require that they be given all credit to which they are entitled under the law. 

“Tax Court decisions are characterized by substantial uniformity. Ap¬ 
peals fan out Into courts of appeal of ten circuits and the District of Colum¬ 
bia. This diversification of appellate authority inevitably produces con¬ 
flict of decision, even if review is limited to questions of law.” Dobson v. 
Commission, 320 U. S. 489 (1943). 

“Investigation of the Progress of the War Effort, Report of the Com¬ 
mittee on Naval Affairs, House of Representatives, 78th Cong., 1st Sess., 
pursuant to House Resolution 30, p. 34: 

“For these reasons, we recommend that the Renegotiation Act be amended 
so as to provide that, whenever one of the Secretaries has made a unilateral 
determination, the contractor concerned may obtain judicial review of that 
determination In the United States District Court in the district in which 
the contractor maintains its principal place of business, within 60 days after 
the publication of the unilateral determination.” 
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. accepted. The reasons for the selection of the Tax Court as 
the forum for redetermination action were spelled out at some 
length. 13 The Tax Court, it was recognized, is expert in profit 
questions and as a single forum it can achieve uniformity of 
decision, a most important consideration. 

The statute provides that the contractor “may” file his pe¬ 
tition in the Tax Court and that “upon the filing” the court 
shall have exclusive jurisdiction, etc. The use of the permissive 
form “may” rather than the mandatory form “shall” and the 
presence of the introductory phrase “upon the filing” do not 
qualify the exclusive feature of Tax Court jurisdiction. “May” 
was used rather than “shall” for the obvious reason that Con¬ 
gress did not intend to impose on any contractor an affirmative 
obligation to litigate and the words “upon the filing” are tra¬ 
ditional in statutes the effect of which is to create exclusive 
jurisdiction. This language appears in the following Acts: 

Fair Labor Standards Act, 52 Stat. 1065, 29 U. S. C. 

210 . 

Securities & Exchange Act, 48 Stat. 901, 15 U. S. C. 
78 (y) (a). 

Holding Company Act, 49 Stat. 834, 15 U. S. C. 79 (x). 

National Gas Act, 52 Stat. 831,15 U. S. C. 717 (r) (b). 

Federal Power Act, 49 Stat. 860,16 U. S. C. 825 (1) (b). 

Food, Drug and Cosmetic Act, 52 Stat. 1052, 21 U. S. C. 
355 (h). 

Civil Aeronautics Act, 52 Stat. 1024,49 U. S. C. 646 (d). 

Federal Alcohol Administration Act, 49 Stat. 978, 27 
U. S. C. 204 (h). 

Never has it been held that these words have the effect of 
* allowing litigation in other than the designated forum. 

(c) The Tax Court determination “shall not be reviewed 
or redetermined by any court or agency.” The determina¬ 
tion to which the statute refers is a determination of “the 
amount, if any, of such excessive profits.” This provision 
for finality is said to result in a failure of due process. For 
reasons discussed below, it is clear that even if it were con- 


13 Remarks of Mr. Disney, Congressional Record, House, November 30,1043, 
p. 10250. 
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eluded that the finality provision is inconsistent with the Con¬ 
stitution it would not follow that a litigant is free to ignore 
the Tax Court. As a matter of fact, however, persuasive 
arguments can be made that the broad language of the statute 
is in no way in conflict with the Fifth Amendment require¬ 
ment of due process of law. Due process does not necessarily 
mean judicial process. 14 and judicial review is by no means 
a sine qua non of valid governmental action. Certainly there 
is. little in the recent decisions of the Supreme Court to sup¬ 
port a contention against administrative finality. Those de¬ 
cisions, both in granting and denying judicial review, place 
primary emphasis on Congressional intent as the controlling 
consideration. In Switchmen's Union v. National Mediation 
Board, 320 U. S. 297 (1943), it was held that a determination 
of the National Mediation Board designating the Brotherhood 
of Railroad Trainmen as the labor organization to represent 
all yardmen of the New York Central and Michigan Central 
Railroads was not subject to court review. The designation 
had been made pursuant to Section 2 Ninth of the Railway 
Labor Act. Mr. Justice Douglas said: 

The fact that the certificate of the Mediation Board 
is conclusive is of course no ground for judicial review. 
Great Northern Ry. Co. v. United States, 277 U. S. 172, 
182. Congress has long delegated to executive officers 
or executive agencies the determination of complicated 
questions of fact and of law. And where no judicial 
review was provided by Congress this Court has often 
refused to furnish one even where questions of law 
might be involved. See Louisiana v. McAdoo, 234 U. S. 
627, 633; United States v. George S. Bush & Co., 310 
U. S. 371; Work v. Rives, 267 U. S. 175; United States 
v. Babcock, supra. We need not determine the full 
reach of that rule. See Bates & Guild Co. v. Payne, 
194 U. S. 106; Houston v. St. Louis Independent Pack - 
ing Co., 249 U. S. 479. But its application here is most 
appropriate by reason of the pattern of this Act. 


14 Reels v. Michigan , 188 U. S. 505 (1908), 507. 
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And in the companion case of General Committee v. M.-K.-T . 
R. Co., 320 U. S. 323 (1943), the court denied Federal court 
jurisdiction to grant declaratory relief by saying: 

Any decision on the merits would involve the grant¬ 
ing of judicial remedies which Congress chose not to 
confer. 

See also United States v. Bush & Co., 310 U. S. 371 (1940); 
Adams v. Nagle, 303 U. S. 532 (1938), and Butte v. United 
States, 290 U. S. 127 (1933). For decisions allowing judicial 
review see Columbia Broadcasting System, Inc. v. United 
States, 316 U. S. 407 (1942), and cases cited. 

Of most immediate significance, however, are those decisions 
denying any court review whatever of the conclusions of an 
expert body dealing with complicated problems of excessive 
profits. The Revenue Act of 1918 provided for a special com¬ 
putation of excess profits taxes by the Commissioner upon a 
finding by him that the ordinary computation, owing to ab¬ 
normal conditions, would work exceptional hardship. Under 
the special computation the tax was the amount bearing the 
same ratio to the net income of the taxpayer as “the average 
tax of representative corporations engaged in a like or similar 
trade or business” bears to average net income for the year in 
question. The Supreme Court approved review of the Com¬ 
missioner's action in the Board of Tax Appeals, Blair v. Oester- 
lein, 275 U. S. 220, but held, first, that the action of the 
Commissioner in either granting or denying a claim for special 
computation and, second, the determination of the Commis¬ 
sioner as to the rate of tax to be applied in the event a claim for 
special computation was allowed were subjects upon which 
court review could not be obtained. Williamsport Wire Rope 
Co. v. United States, 277 U. S. 551 (1927) and Heiner v. Dior 
mond Alkali Co., 288 U. S. 502 (1932). 15 In explaining the rea- 


“ See also Cleveland Automobile Co. v. United States, 70 F. (2d) 365 
(CCA 6th, 1834); Kekaha Sugar Co. v. Burnet , 50 F. (2d) 322 (App. D. C., 
2831); Brovori* “ Shamrock ” Linens v. Bowers, 48 F. (2d) 108 (C. C A. 2nd, 
1881). 

624752—15-4 
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sons for the court's conclusion in the Williamsport case, Mr. 
Justice Brandeis said: 

Moreover, whatever jurisdiction is possessed by the 
Court of Claims to review determinations under §§ 327 
and 328, would be possessed also by the district courts 
in suits against collectors and in actions against the 
United States, under § 24 (20) of the Judicial Code. 
Thus the determinations of the Commissioner in this 
delicate and complex phase of revenue administration 
would be subjected to review by a large number of 
courts, none of which have ready access to the informa¬ 
tion necessary to enable them to arrive at a proper con¬ 
clusion in revising his decisions; whose experience in 
passing upon questions of this character would be lim¬ 
ited; and whose varying decisions would tend to defeat, 
rather than promote, that equality in the application of 
the revenue law which §§ 327 and 328 were designed to 
insure. We conclude that the determination whether 
the taxpayer is entitled to the special assessment was 
confided by Congress to the Commissioner, and could 
not, under the Revenue Act of 1918. be challenged in 
the courts—at least in the absence of fraud or other 
irregularities. 1 * 

The reasons assigned by Mr. Justice Brandeis for denying 
court review of determinations under the hardship sections of 
the Revenue Act of 1918 apply with at least equal force to de¬ 
terminations made by the Tax Court in connection with re¬ 
negotiation. Here, as under the 1918 Revenue Act, a proper 
determination requires expert judgment exercised by an expert 
tribunal in the light of profit allowances made in many other 
cases under circumstances more or less comparable. The Tax 
Court can make such a judgment; Federal District courts, un¬ 
dertaking to exercise powers of review, could not. 

Kreutz v. Durrdng , 69 F. (2d) .802 (C. C. A. 2d, 1934), is 
also significant. It was there held that the Anti-Dumping Act, 
Title II of the Emergency Tariff Act of 1921, was not uncon- 


“ See also United State* v. Jefferson Electric Co.. 291 U. S. 386 (1933). 
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stitutional because of alleged inadequacies of the methods pro* 
vided for review of action by the Secretary of the Treasury in 
fixing special duties. The review tribunals were the Customs 
Court and the Court of Customs and Patent Appeals. Judge 
Learned Hand, concluding that Customs Court decisions are 
due process of law, described the Customs Court in terms which 
with insignificant modifications could be applied to the Tax 
Court. 

Here indeed we need not go so far; arguendo we could 
safely assume that somewhere before the importer pays, 
he must have access to a court, not indeed a “consti¬ 
tutional” court, but a tribunal governed by the pro¬ 
cedural rules of a court, with the same incidental powers 
and staffed by officials, independent of executive con¬ 
trol, whose tenure is on good behaviour and whose duties 
exclude them from other occupation (section 1518, title 
19, U. S. Code [19 USCA § 1518]). Such a tribunal is 
the Customs Court; it offers the same protection against 
unlawful exactions as a “constitutional” court; its de¬ 
cisions, pro hac vice at least, are due process of law. 

Although these are by no means all the decisions containing 
expressions on the question of finality of administrative con¬ 
clusions, 17 they are enough to demonstrate the probability that 
Congress can, within the framework of the Constitution, make 
the action of the Tax Court final on all questions relating to 
the amount of excessive profits reaped by the contractor. 18 
Considering the independence and integrity of the Tax Court, 
the regularity and formality of its procedures, the expert knowl¬ 
edge of its judges on profit questions, the necessity for con- 

” See also Crane v. Halilo, 258 U. S. 142 (1922) approving a New York 
statute which provided that an award by a board of assessors of damages 
from street construction “shall be final and conclusive upon all parties and 
persons whomsoever with respect to the amount of damage sustained”; 
Hilton v. Merritt , 110 U. S. 97 (1884) and Passavant v. United States, 148 
U. S. 214 (1892) sustaining provisions making valuation determinations of 
customs officials final; and United States v. Ju Toy , 198 U. S. 253 (1905) 
and Oceanic Navigation Co. v. Stranahan, 214 U. S. 320 (1909) upholding 
the finality of executive action in connection with immigration matters. 

" Problems of fraud, bad faith or bias on the part of the deciding tribunal 
are, of course, in a separate category. 
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sidering in each case profit rates earned by industry generally 
and profit allowances made in other cases—considering all these 
factors it seems most probable that due process of law is fully 
satisfied by a final decision from that court and that any attempt 
at judicial reconsideration of the Tax Court conclusion would 
in the end be a disservice to the orderly administration of 
justice. In Railroad Comission of Texas v. Rowan and 
Nichols Oil Company, 310 U. S. 573 (1940), a challenge based 
on the Fourteenth Amendment was made to the validity of an 
oil pro-ration order of the Railroad Commission of Texas. The 
court, satisfied that the procedures of the Commission were 
orderly, refused to interfere in a field which so plainly required 
expert judgment. 19 It is submitted that if the Supreme Court 
can. by the exercise of judicial restraint, accord finality to the 
judgment of an expert body. Congress should be able to achieve 
the same result by an express statute. 20 

But even if this conclusion is incorrect it does not follow 
that the procedures under the Renegotiation Act are incapable 
of according due process. The statutory language of finality 
must, like all other statutory language, be read with the Con¬ 
stitution and the exceptions and qualifications required by the 
Constitution are by that very fact implied in the statute and 
made a part of the applicable rule of law. If it is ultimately 
held that the Constitution requires that the Federal courts to 
some extent review the excessive profits determinations of the 
Tax Court, there will be ample opportunity for such judicial 

“ Mr. Justice Frankfurter said: 

“Plainly these are not issues for our arbitrament. The state was con¬ 
fronted with its general problem of proration and with the special relation 
to it of the small tracts in the particular configuration of the East Texas 
field. It has chosen to meet these problems through the day-to-day exertions 
of a body specially entrusted with the task because presumably competent 
to deal with it In striking the balances that have to be struck with the 
complicated and subtle factors that must enter into such judgments, the 
Commission has observ ed established procedure. If the history of proration 
is any guide, the present order is hut one more item in a continuous series 
of adjustments. It is not for the federal courts to supplant the Commis¬ 
sion’s Judgment even in the face of convincing proof that a different result 
would have been better.” 

" Takus v. United State*, 321 U. S. 414 (1944), 442: “The legislative for¬ 
mulation of what would otherwise be a rule of judicial discretion is not a 
denial of due process or a usurpation of judicial functions.” 
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action after the Tax Court has reached its conclusion. The 
problem of adjusting statutory provisions for administrative 
finality to meet Constitutional demands is by no means novel. 21 
Perhaps the best known example of such action by a court is 
Crowell v. Benson, 285 U. S. 22 (1931). The Supreme Court 
there approved the decision of the District Court allowing a 
trial de novo on the question of the employer-employee rela¬ 
tionship in a case reviewing compensation awards by a com¬ 
missioner pursuant to the Longshoremen’s and Harbor Work¬ 
ers’ Compensation Act. The statute appeared to contemplate 
more limited review. Mr. Chief Justice Hughes pointed out, 
first, that the section of the statute providing for court review 
should, if possible, receive a construction which would avoid 
constitutional issues, and second, that there was in the Act a 
separability clause which in effect evidenced the intention of 
Congress that the action of the Commissioner should have 
finality only to the extent that such finality was permissible. 22 


“ For some of the more recent examples see Reconstruction Finance Cor¬ 
poration v. Bankers Trust Company , 318 U. S. 163 (1942), which held that 
Section 77 (c) (12) of the Bankruptcy Act providing that “within such 
limits as are fixed by the Commission” the court may make allowances of 
attorney’s fees should be read to authorize court review to determine whether 
administrative action fixing the limits of compensation was supported by 
evidence; Bridges v. Wixon , 144 F. (2d) 927 (C. C. A. 9th, 1944), which 
held that the provisions of 8 U. S. C. A. 155 (a) to the effect that in deporta¬ 
tion proceedings “the decision of the Attorney General shall be final” must 
under the Constitution be read to permit the court to inquire whether the 
decision of the Attorney General had evidentiary support; United States v. 
Cain, 144 F. (2d) 944 (C. C. A. 2nd, 1944), which held that the provision for 
administrative finality in the Selective Service Act—“the decisions of such 
local board shall be final except where an appeal is authorized in accord¬ 
ance with such rules and regulations as the President may prescribe”— 
means finality subject to such judicial review as the Constitution may 
require. 

“ “Further, the Act expressly requires that if any of its provisions is found 
to be unconstitutional, ‘or the applicability thereof to any person or circum¬ 
stances’ is held invalid, the validity of the remainder of the Act and ‘the 
applicability of its provisions to other persons and circumstances’ shall 
not be affected, § 50 . We think that this requirement clearly evidences 
the intention of the Congress not only that an express provision found to be 
unconstitutional should be disregarded without disturbing the remainder 
of the statute, but also that any Implication from the terms of the Act which 
would render them invalid should not be Indulged. This provision also 
gives assurance that there is no violation of the purpose of the Congress in 
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Section 403 (g) of the Renegotiation Act is a separability clause 
similar to that before the Court in Crowell v. Benson. 

The significant fact about these and many similar cases is 
that the attempt to award finality to administrative decisions 
in violation of the Constitution neither makes the existence of 
the administrative tribunal unconstitutional nor excuses the 
litigant from completing the administrative process. The only 
consequence of the demand of the Constitution is that upon 
completion of the administrative proceeding the litigant will 
be accorded by a court the judicial review to which he is en¬ 
titled. For present purposes this is enough. Under no con¬ 
struction of the Constitution do the provisions for Tax Court 
finality contained in the Renegotiation Act make the statutory 
proceeding incapable of affording due process, and the con¬ 
stitutional right of review, whatever it may be, can upon the 
completion of the Tax Court proceeding be invoked in the ap¬ 
propriate judicial tribunal. St. Louis Railway Company v. 
Public Comm’n., 279 U. S. 560 (1929); Lawrence v. St. L-S. F. 
Ry.,Z74V. S. 588 (1927). 

7. The court of review 

The Renegotiation Act contains no provision designating a 
court to which resort is to be had on constitutional questions 
and such other questions as cannot under the Constitution be 
finally resolved by the Tax Court. The problem, however, has 
not escaped the attention of Congress and officials of the re¬ 
negotiating departments have on several occasions commented 
on court review procedure. 23 It was recognized that the appro¬ 
priate forum for court review would depend on the method 

sustaining the determination of fact of the deputy commissioner where he 
acts within his authority in passing upon compensation claims while deny¬ 
ing finality to his conclusions as to the jurisdictional facts upon which the 
ralid application of the statute depends.” 

53 Revenue Act of 19-13, Hearings before the Committee on Finance. United 
States Senate, 78th Congress, 1 Sess. on H. R. 3687, p. 990. The Revenue 
Act of 1943, Hearings before the Committee on Ways and Means, House of 
Representatives, 78th Congress, 1st Sess. on H. R. 2324, 2638 and 3015, 
pp. 109 and 110. Military Establishment Appropriation Bill, 1944, Hearings 
before the Subcommittee of the Committee on Appropriations, United States 
Senate, 78th Congress, 1st Sess. on H. R. 2996, p. 137. 
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chosen by the renegotiating departments to enforce determina¬ 
tions of excessive profits when agreement with the contractor 
could not be reached. 24 The available methods are three (Sec¬ 
tion 403 (c)): (a) withholding by the United States of amounts 
otherwise due the contractor, (b) directions to prime contrac¬ 
tors to withhold for the United States amounts otherwise due 
a subcontractor, and (c) suit by the United States. 

If this last method of collection is adopted the action by the 
United States in the District Court will itself provide the re¬ 
view forum. If the second method is adopted, the forum is the 
District Court in which an action may be brought by the sub¬ 
contractor against the prime contractor to enforce the contract 
obligation to pay. If the first method is adopted the appro¬ 
priate forum is the Court of Claims. Since Waterman holds 
contracts with the United States it seems probable that the 
method of enforcement, assuming an eventual determination 
of excessive profits and failure to reach agreement with Water¬ 
man, would be by withholding of amounts otherwise payable 
to Waterman on these contracts. Such action is, of course, the 
assertion of a set-off—the amount claimed to be owing to the 
United States on account of excessive profits is set off against 
the amount claimed to be owing to Waterman from the United 
States by reason of Waterman’s contracts. 

The Renegotiation Act itself makes clear that the effect of 
an excessive profits determination is to vest a claim in the 
United States. The statutory language authorizing directions 
to a prime contractor to withhold reads “By directing a prime 


* Investigation of tbe Progress of the War Effort, Hearings before the 
Committee on Naval Affairs. House of Representatives, 78th Congress, 1st 
Sess., pursuant to House Resolution 80, p. 507: 

“Mr. Maas. What court would he go Into? 

“The Acting Chairman. The Court of Claims. 

“Mr. Kennet. The question might come up either of two ways. We might 
make a determination of excessive profits and then file suit against the 
contractor. 

“Mr. Kline. In the district court 

“Mr. Kennet. Which would be filed in the Federal district court 

“Mr. Kline. That is, if you had already paid them. 

“Mr. Kennet. In the event we had issued an order of withholding, I 
assume the contractor in that case would file a suit in the Court of Claims.” 
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contractor to withhold /or the account of the United States'* 
and the authorization to collect excessive profits by suit speaks 
of actions “on behalf of the United States (Sec. 403 (c) (2).) 
The witholding of sums otherwise payable on prime contracts, 
it is equally plain, is action to protect the interests of the United 
States. Any suit therefore which directly or indirectly deter¬ 
mines the validity of an excessive profits determination neces¬ 
sarily determines the validity of a claim belonging to the 
United States. 

When the United States withholds funds otherwise payable 
on prime contracts as a method of enforcing its claim, the 
United States, as has been pointed out, is asserting a set-off 
authorized by the statute. The court which under the pro¬ 
visions of the Judicial Code has power to adjudicate the validity 
of set-offs of the United States is the Court of Claims. 28 
U. S. C. 250 provides: 

“The Court of Claims shall have jurisdiction to hear 
and determine the following matters. # * * 

(2) Set-offs 

Second. All set-offs, counterclaims, claims for dam¬ 
ages, whether liquidated or unliquidated, or other de¬ 
mands whatsoever on the part of the Government of 
the United States against any claimant against the 
Government in said court: 

It is submitted that this and every court must recognize the 
jurisdiction thus expressly conferred by Congress on the Court 
of Claims and that the equity powers of the Federal courts 
should under no circumstances be used in contradiction of what 
Congress has plainly provided. 

This conclusion against the exercise of equity powers to 
nullify Court of Claims jurisdiction is strengthened by the 
provisions of 28 U. S. C. 384: 

Suits in equity shall not be sustained in any court of 
the United States in any case where a plain, adequate, 
and complete remedy may be had at law. 

No case has been found holding that a remedy in the Court of 
Claims is not an adequate remedy and this court has expressly 


I 


31 


held to the contrary in Boeing Air Transport, Inc. v. Farley, 
64 App. D. C. 162,75 F. (2d) 765 (1935), involving cancellation 
of air mail contracts by the Postmaster General 20 and in United 
States v. McCarl, 56 App. D. C. 49,8 F. (2d) 910 (1925), where 
an attempt was made by a writ of mandamus to compel the 
Comptroller General to make payments on contracts pursuant 
to which the plaintiff company had furnished supplies to the 
Government. The United States was asserting a set-off on 
account of alleged overpayments made to the predecessor part¬ 
nership of the plaintiff corporation. This court held that plain¬ 
tiff had an adequate remedy in the Court of Claims and denied 
the writ. 2 ® 

For cases in which review of administrative action was 
sought in the Court of Claims see United States v. Atchison, T. 
& S. F. R. Co., 249 U. S. 451 (1919); United States v. Babcock, 
250 U. S. 328 (1919); Silberschein v. United States, 266 U. S. 
221 (1924). Relief in these cases was denied not on the ground 
that the Court of Claims was not an appropriate forum for 
review of administrative decisions but because of a conclusion 
that judicial relief was not available in any forum. 


9 Compare Wells v. Roper , 246 U. S. 335 (1917), in which it was held that 
an action to enjoin an executive officer from cancelling a contract between 
the plaintiff and the United States was an action against the United States. 

* Richmond F. d P. R. Co. v. McCarl, 61 App. D. C. 290, 62 F. (2d) 203 
(1932), is not to the contrary. Plaintiff had contracts with the United 
States for the carriage of mail. The Interstate Commerce Commission under 
the recapture clause of the Transportation Act of 1920 had ordered the 
railroad to make refunds of excessive profits. The Comptroller General 
asserted as a set-off the claim under the Commission order. An applica¬ 
tion for an injunction to compel the Comptroller General to make payment 
on the mail contracts was denied until the United States had an opportu¬ 
nity to reduce its claim to Judgment pursuant to 31 U. S. C. A. 227. Such 
an affirmative action by the United States was then pending. The court 
concluded that under the provisions of section 227 the set-off did not become 
enforceable until it was reduced to judgment. The affirmative action by the 
United States was, obviously, the action in which the validity of the claim 
of the United States would be determined and hence, as the court pointed 
out, there was nothing to be accomplished by an action in the Court of 
Claims. 

The situation under the Renegotiation Act is entirely different The 
statute itself authorizes the assertion of the set-off; so there is no require¬ 
ment that the claim be reduced to Judgment before it Is given effect. And 
under these circumstances it will necessarily be the action in the Court 
of Claims which will settle the validity of the set-off. 
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Waterman points to 28 U. S. C. A. 284 which provides that 
“no interest shall be allowed on any claim up to the time of 
rendition of judgment by the Court of Claims” and argues that 
this language makes a suit in the Court of Claims an inadequate 
remedy. It is clear, however, that this objection is not directed 
to the adequacy of the Court of Claims but rather to the rule 
of law which makes claims against the United States non-inter¬ 
est bearing. This can readily be demonstrated by considering 
the alternative courses of action theoretically available to the 
equity court. It should be noted, first, that the rule against 
interest would, by the very terms of the statute, prevent any 
award of interest by the equity court; and hence, at the very 
best, equity could do no more than to attempt to avoid the con¬ 
sequences of this rule by placing the funds in dispute in the 
hands of the plaintiff. This might be undertaken either by 
way of preliminary order or by final injunction. The objections 
to such action by preliminary order are obvious and insuper¬ 
able: (a) since the funds in question would be in the Treasury, 
the court to make its relief effective would be obliged, in effect, 
to command the Treasury to make payment to the plaintiff, a 
command which would clearly run against the United States 
and would, therefore, be beyond the court’s jurisdiction; (b) 
such an order would be contrary to the rule against affirmative 
action by preliminary injunction; (c) it would, apparently, be 
the equivalent of a final order and would therefore be a dispo¬ 
sition of the case prior to full hearing; and (d), most impor¬ 
tant, it would be in contradiction to the provision of the Rene¬ 
gotiation Act allowing the United States the right of self-help 
by asserting a set-off. Since Waterman’s objection is equally 
available to every plaintiff in every case the result of sustain¬ 
ing Waterman’s position would be that the United States could 
not assert a set-off until in each instance the validity of the 
Government’s claim had been proved in court. The statute, in 
other words, would be rewritten by the court to provide that 
excessive profits may be eliminated “by withholding from 
amounts otherwise due the contractor the amount of such ex¬ 
cessive profits provided, however, that the United States has 
first proved the validity of the excessive profit determination 
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in an equity court.” The court, clearly enough, has no author¬ 
ity thus to rewrite an Act of Congress. 

If the court issues its orders to pay, not as a preliminary 
matter but only after the case is decided, the situation is not 
improved. The problem of the propriety of a direction to the 
United States to pay funds from the Treasury remains, as does 
the problem of introducing unauthorized qualifications to the 
express provision of the statute. Furthermore, if action is to 
await final judgment the objection is reduced to an objection 
to delay and there is in the nature of things no reason to sup¬ 
pose that a plaintiff will reach an ultimate judgment in the 
Supreme Court more rapidly via the District Court than via 
the Court of Claims. In any event the state of the calendar on 
the law side is not a ground for invoking equity jurisdiction. 
This all amounts to saying that Waterman’s real objection is 
to the rule against interest payments and the real purpose of 
the application to equity is to attempt to persuade the court 
to nullify that rule. But the law of the land binds equity as : 
well as law courts and an equity court will not lend its aid to 
assist a plaintiff in escaping the consequences of what the law 
provides, particularly when this result can be reached only by 
nullifying the express provisions of an Act of Congress and, 
indeed, by repudiating the right of the United States to assert 
a set-off under any circumstances. For this objection to set-off 
of renegotiation claims of the United States, if valid, is equally 
valid with respect to every attempt by the United States to 
Drotect itself and the public interest by asserting a set-off. 

Furthermore Waterman is in no position to object to the 
rule against interest payments on claims against the Govern¬ 
ment. 28 U. S. C. A. 284 was enacted long prior to the earliest 
of Waterman’s government contracts and therefore, under the 
familiar rule, the Code provisions became and will become an 
implied term of all the Government contracts under which there 
may be withholdings of payments by the United States. 

To summarize, if the method of eliminating excessive 
profits is by withholding by the United States of sums other¬ 
wise due a contractor the appropriate forum for judicial re¬ 
view is the Court of Claims. If the method of enforcement is 
a direction to prime contractors to withhold for the United 
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States sums otherwise payable to a subcontractor the review 
forum is the District Court which has jurisdiction of an action 
on the contract between the subcontractor and the prime con¬ 
tractor. The subcontractor will assert the contract obligation 
to pay; the prime contractor will rely on the withholding order 
and the court will then determine the validity under the Con¬ 
stitution of the excessive profits determination. All consti¬ 
tutional and other appropriate questions will necessarily be 
open. This jurisdiction of the District Courts is not merely 
theoretical; actions of this nature are already on file. 

The propriety of the Government’s position that court review 
of administrative determinations of excessive profits should 
be had in an action at law on the original contracts is demon¬ 
strated by the decision of the Supreme Court in Cofiman v. 

Breeze Corporations, Inc., -U. S. —-, decided January 

2, 1945. The action in that case was in equity to enjoin com¬ 
pliance with the Royalty Adjustment Act, 35 U. S. C. 89, and 
to obtain a declaration that the statute was unconstitutional. 
The statute in effect forbids payment of excessive royalties on 
account of the manufacture for the United States of a patented 
device. The court held that the licensor had an adequate rem¬ 
edy at law in a suit on the license agreement to recover the 
full amount of the royalties provided by the agreement. Mr. 
Chief Justice Stone pointed out that such an action would test 
the validity of the statute when the order entered pursuant to 
the statue was set up as a defense to the claim for the royalties. 
The Chief Justice said: 

The only rights asserted as the basis for the relief 
sought by appellant are derived from the license agree¬ 
ments. Those agreements, so far as now appears and as 
we assume for present purposes, are contractual obliga¬ 
tions to pay the stipulated royalties. As they accrue, 
the royalties become simple debts recoverable in an 
action at law, or possibly, where the accounts are com¬ 
plicated, in a proceeding for an accounting such as ap¬ 
pellant has already begun in its separate suit pending 
in the District Court of New Jersey. Kirby v. Lake 
Shore, etc., R. R., 120 U. S. 130; United States v. Old 
Settlers, 148 U. S. 427,465. 
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Appellant does not in the present suit bring to our 
attention any facts showing or tending to show that a 
suit to recover a money judgment for the royalties would 
not afford complete and adequate relief without resort 
to an equitable remedy. In such a suit if appellee Breeze 
is obligated by the contracts in question to pay the 
royalties to appellant, he can discharge that obligation 
only by payment of the amount due, or by setting up the 
Royalty Adjustment Act as a defense. Compliance with 
the duty under the Act to pay into the Treasury the 
royalties withheld from appellant would operate by the 
terms of the Act as a discharge of the obligation to pay 
appellant. If that defense were offered, the constitu¬ 
tional validity of these provisions of the Act would be a 
justiciable issue in the case, since upon its adjudication 
would depend appellant’s right of recovery. 

But whether the provisions of the Act be valid or in¬ 
valid appellants show no ground for equitable relief. 
If valid they would be a defense, and appellant would 
be entitled to no relief other than that afforded by the 
suit against the Government authorized by § 2 of the 
Act. If invalid, appellant’s right to recover remains 
unimpaired. The sufficiency of the defense may be as 
readily tested in a suit at law to recover the royalties 
as by the present suit in equity to enjoin payment of 
the royalties into the Treasury. In either case appellant 
would receive all the relief to which it shows itself 
entitled. 

8. The role of the equity courts 

It is the position of the Government that the equity power 
of the Federal courts should be used to implement the statu¬ 
tory system for settling renegotiation problems, not to destroy 
that system; that the equity court should protect and preserve 
the jurisdiction of the administrative tribunals and of the 
Court of Claims and not by its powers of injunction transfer 
that jurisdiction from those tribunals to the District Courts of 
the United States. The resources of equity should be used 
not to nullify but to maintain what Congress has established. 
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Although there has as yet been no case in which the statu¬ 
tory procedures were incapable of protecting the rights of a 
contractor, if and when such a case is presented, the duty of the 
equity court will extend to but, it is submitted, not beyond the 
issuance of an order which will so modify the proposed admin¬ 
istrative practice as to permit the statutory proceedings to be 
completed without danger to the litigant’s fundamental rights. 
The last sentence of Section 403 (e) (1) of the statute reads, 
“The filing of a petition under this subsection shall not operate 
to stay the execution of the order of the board under subsection 
(c) (2).” The reference is to a petition filed in the Tax Court 
for redetermination of excessive profits. Presumably Congress 
expressed this policy against a stay of the order of the renego¬ 
tiating agency because it was recognized that a stay was not 
necessary for complete protection of the contractor. If the 
Tax Court decision is favorable to the contractor and rendered 
after the United States has recovered the full amount claimed 
as excessive profits, a refund by the renegotiating agency 
was undoubtedly contemplated and if the refund is not 
forthcoming it can be collected in the Court of Claims. The 
Court of Claims has jurisdiction (28 U. S. C. A. 250) of claims 
founded upon the Constitution of the United States or any Act 
of Congress and it has been recognized that a claim for a re¬ 
fund of amounts illegally collected is a claim founded upon an 
Act of Congress. Dooley v. United States , 182 U. S. 222 (1901); 
Christie v. United States, 136 Fed. 326 (C. C. A. 8th, 1905). 
However, leaving this remedy aside, it is clear that a con¬ 
tractor’s right to sue for full payment under his contract is in 
no way impaired by collection of the amount of excessive profits 
prior to completion of the Tax Court proceeding. Accordingly 
it was and is most unlikely that any occasion for a stay pending 
Tax Court review will be necessary. However if it developed, 
under a set of circumstances now beyond imagination, that a 
stay of enforcement was essential to fair treatment, the equity 
court might in the exercise of its inherent powers and upon 
an appropriate construction of the provisions of the statute issue 
an order staying enforcement until Tax Court proceedings were 
finished—providing, of course, that an appeal to the renegotiat¬ 
ing officials for such a stay had been made and denied. 
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The renegotiating agencies have power to enforce the elim¬ 
ination of excessive profits by orders directed to prime con¬ 
tractors to make withholdings for the United States. The 
statute does not limit the number of prime contractors to whom 
such orders may be issued and it has been argued that there is 
therefore, the possibility that a number of court actions would 
be required to vindicate the rights of the subcontractor. This 
argument assumes what is most improbable, i. e., that one suit 
would not be carried forward as a test case and the result ac¬ 
cepted as final, and it ignores the remedy in the Court of Claims 
following a Tax Court victory. Furthermore, it assumes un¬ 
sound administration of the law. The administrative practice, 
contrary to the assumption of the argument, is to issue withhold¬ 
ing orders to the minimum number of prime contractors hav¬ 
ing accounts sufficient in total to protect the United States— 
rarely more than one or two. However, assuming a situation 
in which there was no possibility of collection except by a 
multitude of withholding orders a court of equity might, if it 
was satisfied that there was no remedy in the Court of Claims 
and if it was satisfied that the Government officials would not 
abide by the result of a test case, it might, after weighing the 
equities public and private, direct those officials to employ an 
affirmative suit by the United States as the method of collection. 

The essence of such equity action is that it would protect 
what Congress provided, supplementing the Congressional sys¬ 
tem to the extent necessary to make it entirely effective as a 
device for full and fair adjudication of public and private rights. 
It would, furthermore, fully conform to the restrictions imposed 
by law on equity action in renegotiation matters. Those re¬ 
strictions are: 

(a) That an equity court shall not in any way make a de¬ 
termination with respect to the amount of excessive profits 
realized by a contractor. Exclusive jurisdiction to make such 
a determination rests in the Tax Court. 

(b) That an equity court shall not issue an injunction at 
the request of a litigant who has an adequate remedy at law. 
A suit in the Court of Claims and an action at law on a con¬ 
tract in the District Court are adequate legal remedies. 
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(c) That an equity court shall not take action at the re¬ 
quest of a litigant who has not exhausted his administrative 
remedies, in this instance, a proceeding in the Tax Court. 

The choice is clear. The courts may either comply with 
the traditional restrictions on equity action and sustain the 
statutory proceedings which Congress has provided or they 
may by the power of injunction transfer jurisdiction in re¬ 
negotiation matters from the tribunals designated by Congress 
to the already overburdened District Courts of the United 
States. 

The decision below should be affirmed. 

Respectfully submitted. 

Francis M. Shea, 

Assistant Attorney General, 
Edward M. Curran, 

United States Attorney, 
Attorneys for Appellees. 

Of Counsel: 

Arnold Levy, 

Special Assistant to the Attorney General. 
Walker Lowry, 

A. M. Kobricx, 

Attorneys, Department of Justice. 










APPENDIX A 


A subcommittee of the Committee on the Merchant Marine 
and Fisheries reported to the House of Representatives (H. R. 
No. 2088, 78th Cong., 2nd sess.) on profits earned under the 
Red Sea charters. The report reads in part as follows: 

Information reaching your subcommittee indicated 
that excessive profits might have accrued to the owners 
and operators of vessels operating to the Red Sea during 
1941 under space charters with the British Ministry of 
War Transport, but at rates determined by the United 
States Maritime Commission and with payment for 
these voyages made from lend-lease funds of the United 
States Government. To determine the facts, your com¬ 
mittee held hearings on March 23, 24, 25, 30, 31, 1943, 
and January 27, 1944, at which representatives of the 
Maritime Commission and of the owners and operators 
who participated in these voyages were heard and filed 
briefs. 

The figures appearing in parentheses refer to pages of 
printed record. 

The facts presented to your subcommittee show that 
81 vessels made a total of 90 voyages to the Red Sea. 
Charter hire paid for these voyages was $31,364,880.11, 
exclusive of demurrage and certain other charges. The 
resulting voyage profits were $26,874,176.70, giving an 
average profit of almost $300,000 per voyage. The fol¬ 
lowing table, summarizing the results of these voyages 
by companies, discloses that in all but one case such 
profits far exceeded the depreciated or book value of 
the vessels used, although the average use of the vessels 
on these voyages was for but slightly over 6 months. 

(39) 


Memoranda on voyages to the lied Sea under space charters to the British Ministry of IKor Transport 

SUMMARY OF RKD SKA VOYAGES 
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• Including profits from return cargoes. 

> Value of I ship not available. 

Charter hire per dead-weight ton. j3^_ 73 

Profit per dead-weight ton.. 133,47 

Average length of completed voyages (days). 183 
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I. DETERMINATION OF THE RED SEA CHARTER RATES 

Early in 1941, the United States Maritime Commis¬ 
sion was instructed to make available to the British 
Ministry of War Transport enough shipping space to 
transport certain war material from the United States 
to Suez and vicinity via the Red Sea (10). Because of 
the military situation in north Africa at that time, this 
task was urgent (10). This was part of the aid con¬ 
templated by the President’s directive of April 30, 1941, 
in which he ordered the Commission to assemble a pool 
of 2,000,000 tons of existing merchant shipping to 
aid the democracies (171). Pursuant to these instruc¬ 
tions, the Commission proceeded to obtain the services 
of the vessels required for this venture. 

At the request of the United States Maritime Com¬ 
mission, owners and operators of vessels which subse¬ 
quently were employed in the Red Sea voyages met at 
the Commission’s offices in Washington on April 25, 
1941 (98). At that meeting they were informed that 
ships were needed to carry cargoes for the British to 
the Red Sea and that this meeting had been arranged 
to see what vessels would be available and on what 
terms the cargoes would be carried (98). The repre¬ 
sentatives of the Commission, Mr. H. Harris Robson, 
Director of the Emergency Shipping Division; Mr. 
Marshal L. Wilcox, Assistant Director; and Mr. Archie 
King, Supervisor of Traffic Activities, proposed a rate 
of 75 cents net per cubic foot on the underdeck bale 
cargo capacity and 60 cents net per cubic foot for such 
cargo as was carried on deck (104). They also told the 
owners that these rates would be adjusted for subse¬ 
quent voyages if experience indicated that they were 
too high or too low (172). All income from the car¬ 
riage of commercial cargo on the outward voyages to 
the Red Sea was to be for the account of the charterer, 
while all income on the homeward voyages was to be 
paid to the owners and operators. Apparently these 
rates and terms were fixed by the representatives of the 
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Commission rather than by negotiation or bargaining, 
but they were discussed with and agreed to by the 
operators (154, 212). 

The position of the Maritime Commission in obtain¬ 
ing these vessels was somewhat anomolous in that it 
was not to be one of the parties to the charters, was not 
to pay the costs of the voyages from its own funds, and 
yet was to establish and approve the rates as well as the 
provisions of the charters (10). The charters were to 
be made between the owners and operators of the ves¬ 
sels and the British Ministry of War Transport while 
payment of the charter hire was to be from lend-lease 
funds allocated for this purpose (10). Organization of 
schedules, spotting of cargo and loading berths, and the 
correlation and direction of traffic were handled by the 
Commission (10). 

Following the meeting of April 25, 1941, space char¬ 
ters were entered into at the rates and terms referred 
to above, and shortly thereafter the first voyage to the 
Red Sea began. These rates and terms continued in 
effect until September 15, 1941, at which time the rates 
were reduced to 60 cents per cubic foot for underdeck 
bale cargo capacity with no charge for above deck 
cargo (173). 

On December 1, 1941, the use of space charters was 
discontinued entirely, and thereafter all vessels oper¬ 
ated to the Red Sea on a time charter requisition basis 
at the Commission-approved rates then current (173). 

The report concludes: 

The entire situation with respect to the Red Sea 
space charter rates may be summed up in the words of 
Admiral Land, who said: “From our investigation we 
are now convinced that the rates were too high, and 
exceedingly so” (13), and again, “the returns to most of 
the owners who made the Red Sea voyages were com¬ 
pletely cut of line with what had been anticipated” 
(Admiral Land's letter to the chairman of your com¬ 
mittee, dated March 22,1943) (12). 
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At the hearings held by the subcommittee during March 
1943 and January 1944, Mr. Frank J. Haley made a statement 
on behalf of Waterman which, in part, was as follows: 

STATEMENT OF FRANK J. HALEY, GENERAL TRAFFIC MAN¬ 
AGER, - WATERMAN STEAMSHIP AGENCY, NEW YORK, 

N. Y. 

Mr. Haley. Mr. Chairman and gentlemen of the com¬ 
mittee, my name is Frank J. Haley, general traffic man¬ 
ager of the Waterman Steamship Agency, which is a 
subsidiary company of the Waterman Steamship Cor¬ 
poration. 

I regret, Mr. Chairman, that it is inevitable that there 
will be some duplication here or repetition, but I think 
there may be some facts brought out in this statement 
that may be somewhat different. 

The Waterman Steamship Corporation welcomes the 
opportunity afforded to appear before this committee 
and for more than one reason. It is most anxious to co¬ 
operate with the committee by acqainting it with all the 
facts in its possession concerning the matter under in¬ 
vestigation, and it is naturally glad of the chance to 
present its side of the picture—hopeful that by so doing 
it may arrest the public suspicion that it has in this 
transaction, or in any other, for that matter, been guilty 
of profiteering or some other equally meretricious con¬ 
duct in its relation with its Government. 

The essential facts may be simply stated. The Water¬ 
man fleet of 37 ships was fully and profitably engaged in 
early 1941 in what may be termed “nonhazardous” ship¬ 
ping undertakings when the corporation was requested 
by tbe Maritime Commission to assign some of its 
vessels to this Red Sea business. It was understood that 
the vessels were to be chartered to the British Ministry 
of War Transport. The contracts that were finally ar¬ 
ranged did, in fact, create a contractual relationship 
between the Waterman Steamship Corporation and the 
British Ministry of War Transport. At this time, be¬ 
cause of the neutrality law, the Waterman vessels were 
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engaged with business outside the areas prohibited to 
it by this law. The rates then current, in pretty much 
all directions, were high and going higher. The business 
offered to and carried by Waterman ships was both 
plentiful and attractive. In most instances the cargoes 
were represented by strategic materials required for 
national defense. When this request was made upon it 
the corporation was loath to expose its fleet, or any part 
of it, to the risks involved in the undertakings proposed 
by the Commission. It is to be remembered that Wat¬ 
erman was under no legal obligations to comply with 
the request made upon it by the Commission, and it is a 
fact of no small importance that this country was not 
then at war, nor, in the minds of a great many people, 
close to participation in the war. Nevertheless, Water¬ 
man was more than willing to cooperate in any reason¬ 
able request made upon it by the Commission. 

In due course, for the purposes required, Waterman 
assigned 12 of its ships to the work of transporting 
urgently needed materials from North Atlantic ports to 
the Red Sea. 

Now the compensation for the use of these privately 
owned vessels was fixed and determined by the Mari¬ 
time Commission—not by the Waterman Steamship 
Corporation. Waterman had little, if anything, to say 
as to what that compensation should be. But it is only 
fair to say that Waterman was invited, as were the other 
lines, to come to Washington to discuss the question of 
compensation to be paid. Waterman’s ideas, as well 
as those of the other lines, were examined and as 
promptly dismissed with the Commission deciding on a 
base rate of 75 cents per cubic foot of the bale capacity 
of the vessel as fair and reasonable under all the circum¬ 
stances. Similarly, as regards the form of the contract 
and the terms and conditions thereof, Waterman’s ideas 
were not considered. A form of contract, considered as 
suitable and equitable by the Commission was submit¬ 
ted to Waterman with the request that it be concluded 
in that form with the British Ministry of War Trans- 
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port. To avoid any misapprehensions, it should be 
stated that this particular form of charter party contract 
is not unknown to the trade and it is used frequently, 
usually when the shipper is without further interest in 
the vessel after it has served the one purpose selected for 
it. This contract was accepted by Waterman despite the 
fact that it contained certain provisions which were of 
doubtful protection to the owner of the vessel, as 
Waterman viewed it. 

At this point it seems appropriate to ask what more 
was required of the companies? They had been called 
upon to undertake ventures they did not relish parti¬ 
cularly. They were called upon to take rates lower than 
what they were able to command in the market without 
exposing their property to undue risk. And they had 
submitted to them a form of contract which had been 
prepared by a third party to the transaction which con¬ 
tained among other things, a stipulation that any and 
all disputes under its terms would be settled by that 
third party—the Commission. Waterman is prepared 
to establish that there was a difference of as much as 50 
cents a dead-weight ton in favor of the operations it was 
engaged with at the time it was called upon to assist 
with the Red Sea business. 

***** 

Now, what influenced the Commission to reduce the 
rate from 75 cents per cubic foot to 60 cents and to elim¬ 
inate compensations for on-deck cargo as well as re¬ 
ducing the daily rate of demurrage is less important than 
that it did make the reductions without a word of con¬ 
sultation with the Waterman Steamship Corporation 
and that it acted almost immediately after the passage 
of the Ship Warrants Act—and all this in the face of a 
contract, signed, sealed, and delivered, providing for 
certain rates and compensation. To this action the 
Waterman Steamship Corporation entered no objection. 

It is not expected that this committee will disregard 
the form of contract under which Waterman’s vessels 
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were used in this particular business. Contractually it 
left the owners with risks and speculations of securing 
cargo home from an area which normally offered little at¬ 
tractive cargo. What happened here, however, was that 
Waterman was ordered to move in certain directions 
and to pick up cargoes deemed essential by the Commis¬ 
sion. In a number of instances, if not all, the ships were 
compelled to shift in ballast for many thousands of 
miles to reach and pick up the cargoes designated by the 
Commission. This extra steaming was, of course, for 
Waterman account. 

Now, it is not without considerable significance that 
all this was done at a time when other ships, both Ameri¬ 
can and foreign, were the beneficiaries of the high-priced 
market in which ships were operating, and they were 
enabled to earn equally as much in the shape of profits 
as are revealed here as having been earned, but without 
having had to assume the same risks. In fact, were 
Waterman not to have participated in the Red Sea busi¬ 
ness it would have earned even more profits than it 
earned carrying cargo to the Red Sea. And it would 
have paid more taxes and had more money to devote to 

the construction of new American flag tonnage. 

***** 

This statement was supplemented by a brief filed with the 
sub-committee. The brief states: 

* * * • • 

In any consideration of this point, it must be admitted 
that there is not the slightest evidence that the owners 
forced the Government’s representatives to accept any 
rate against their will or that any advantage whatsoever 
was taken of the situation by the owners that impelled , 
the Government to the policy of transporting war equip¬ 
ment to the Red Sea area. Rather the evidence shows 
that the owners, in a patriotic spirit of cooperation with 
the Government agency charged with the responsibility 
of administering shipping laws, accepted rates and terms 
which returned less profit than was actually being re- 
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alized upon other vessels trading in other areas during 
the same period of time. 

It is appropriate for the subcommittee to ascertain 
from the facts which have been submitted, the net cash 
outlay from the Treasury of the United States in pay¬ 
ment for the transportation of the cargo to the Red Sea, 
in arriving at a conclusion as to whether the cost to the 
Government was exorbitant. An analysis of the figures 
in Burney exhibit No. 3 and committee exhibit No. 6, 
will show that the net cash outlay of the Government to 
Waterman for the transportation of the cargo of the 
British Ministry of War Transport to the Red Sea was 
very low. 

***** 

What was the nature and form of the contract under 
which these transactions were performed? Did it im¬ 
pose any inequities on the charterer? Was it used or 
selected by the Maritime Commission for the purpose of 
unduly favoring the owners? Did it operate so as to ma¬ 
terially enhance the value of the services to the owner? 

All these questions, and they are most pertinent, must 
be answered in the negative. 

The form of contract used was decided upon by the 
Maritime Commission—not by the owners. And the 
Commission elected its use because, under all the circum¬ 
stances, it appeared to best serve what was considered to 
be the interest of the Government. 

***** 

We maintain, therefore, that the record before this 
committee is conclusive of the fact that the profits real¬ 
ized from the voyages in question are substantially be¬ 
low the standard established by common practice in the 
field in which the Maritime Commission acted in nego¬ 
tiating these charters. And in particular, it may be 
added that the net cash outlay by the Government for 
transportation of cargoes to the Red Sea under these 
charters was substantially less than the cost of trans¬ 
portation of comparable cargo by foreign-flag vessels in 
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the same trade. Furthermore, there has been no at¬ 
tempt to establish, nor is there any indication in the 
record that the profits realized by the owners of some 
400 or 500 American-flag vessels operating in foreign 
trade in other and safer areas were any less than those 
of the 81 vessels operated to the Red Sea. 

We believe that the committee can reach no other 
conclusion than that the profits realized from these voy¬ 
ages, seen in their commercial environment, cannot be 
considered exceptional, nor can the cost to the Govern¬ 
ment, when all factors are recognized, be considered ex¬ 
cessive. 
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IN THE 
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District of Columbia 


NO. 8862 


Waterman Steamship Corporation, 

Appellant , 


vs. 

Emory S. Land, Individually and as Chairman of the 
United States Maritime Commission, et al.. 

Appellees. 


Appeal from the District Court of the United States 
for the District of Columbia. 


REPLY BRIEF FOR APPELLANT. 


REPLY TO APPELLEES’ STATEMENT OF THE CASE. 

The nature of the brief filed on behalf of the appellees 
herein necessitates a reply. 

The whole argument of appellees is based upon the propo¬ 
sition that the charter agreements entered into between the 
appellant and the British Ministry of War Transport are 
subject to the provisions of the Renegotiation Act. If such 
agreements are not contracts with the United States Mari¬ 
time Commission, within the meaning of the law, then their 
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whole argument fails. In order to support their contention, 
and to clothe the actions which they have taken, and threaten 
to take to the irreparable injury of the appellant, with some 
semblance of legality, appellees are forced to go outside the 
record in search of non-existent facts and to resort to a 
highly inexpert effort to distort the facts. 

The contention of appellees appears to be (1) that the 
Price Adjustment Board of the Maritime Commission (here¬ 
inafter referred to as the Board), as distinguished from the 
Chairman of the United States Maritime Commission (here¬ 
inafter referred to as the Commission), does not have any 
authority in connection with the renegotiation of contracts 
to make a unilateral determination (even when such con¬ 
tracts are with the Commission), that the Chairman of the 
Commission has done nothing and threatened nothing, and, 
therefore, that the appellant has not been placed in jeopardy 
by any action which the Board has thus far taken; (2) that 
the illegal determination of which notice was given to the 
appellant (a) that the charter agreements between the ap¬ 
pellant and the British Ministry are subject to the provi¬ 
sions of the Renegotiation Act and (b) that excessive 
profits were realized thereunder, and the illegal and 
arbitrary demand that appellant submit a “statement in 
renegotiation” and to furnish financial data and other in¬ 
formation demanded therein, were not made by the Board 
but by a member of its staff who had no authority so to act; 
and (3) that while the charter agreements between appellant 
and the British Ministry may not be subject to the provi¬ 
sions of the Renegotiation Act, some mysterious arrange¬ 
ment existed between appellant and the Commission which 
might be subject to the provisions of the Renegotiation Act. 

With reference to (1) above, appellees state in their brief 
that the Chairman has delegated to the Board authority to 
review profits on war contracts for the purpose of reaching 
an agreement with the contractor, and, in the absence of 
such an agreement, to make a recommendation to the Chair¬ 
man. The Chairman is not authorized to renegotiate war 
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contracts, but only such contracts with the Commission as 
are subject to the provisions of the Act. Furthermore, the 
assertion plainly ignores the clear language of the order 
creating the Board. The Board is charged by that order 
with responsibility for bringing about such review of con¬ 
tract prices as it may deem desirable, “ renegotiating, or 
causing to be renegotiated, such contract prices when, in its 
judgment, such action is necessary or desirable, and making 
such recommendations to the Commission as may be ap¬ 
propriate to effectuate the results of such renegotiations.” 
(Administrative Order No. 64 of the Commission, dated 
May 5, 1942, Joint App. p. 15) 

To that end, the Board “* * * in cases where it appears 
that costs or profits of contractors # * * are, or may be ex¬ 
cessive for any reason, shall initiate and be responsible for 
suitable action with a view to securing adjustments and re¬ 
funds.” (Italics ours) (See Joint App. P. 16) 

It was pursuant to the authority conferred by the above 
mentioned order that the Board, acting for the Chairman, on 
November 26,1943, served on appellant by registered mail a 
“notice of initial conference under the Renegotiation Act 
which shall constitute commencement of renegotiation.’’ It 
was in response to that notice that the appellant, by its As¬ 
sistant Vice President, under date of December 13, 1943, 
notified the Board that the charter agreements were not sub¬ 
ject to renegotiation for the reasons outlined therein and re¬ 
fused to furnish the information demanded. (Joint App. P. 
39-42). It is that communication which appellees assert was 
never answered by any Board member. Subsequently, how¬ 
ever, on May 23, 1944, there was addressed to the same 
Assistant Vice President of appellant who had previously 
notified the Board that the -charter agreements were not 
subject to the provisions of the Renegotiation Act, a notice 
of the determinations referred to heretofore, and the de¬ 
mand for information. That notice was written on the letter¬ 
head of the United States Maritime Commission and was 
signed “Kenneth F. Clark, Price Adjustment Board.” 
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With respect to (2) above, it is said by appellees that no 
member of the Board answered appellant’s letter of Decem¬ 
ber 13, 1943, but that a member of the Board’s staff wrote 
that although the charters were made with the British Min¬ 
istry, there existed some arrangement with the Commission 
expressed in correspondence which constituted an agree¬ 
ment subject to renegotiation. 

If that argument is intended to create the inference that 
this communication from Mr. Clark was written without 
the authority of the Board, then it is contrary to the allega¬ 
tions in the complaint which are admitted by the motion to 
dismiss. It is significant, too, that the above mentioned 
notice signed by Kenneth F. Clark, Price Adjustment Board, 
demanded the filing of certain statements and information 
and fixed a date for a conference “for the purpose of deter¬ 
mining w’hat portion of the profits * * * is excessive within 
the meaning of the Act.” 

Appellant alleges in its verified complaint that “by let¬ 
ter dated May 23,1944, the defendants replied and advised 
the plaintiff that with respect to the Red Sea operation, it 
had been determined there was in each case a contract be¬ 
tween the vessel owner, the plaintiff, and the Maritime Com¬ 
mission to which the Renegotiation Act is applicable, and 
demanded that the plaintiff submit to the defendants cer¬ 
tain statements, information and financial data in accord¬ 
ance with the proposed outline for such information and 
financial data attached to said letter, and requiring the plain¬ 
tiff to appear at a conference with the Commission’s Price 
Adjustment Board on June 29,1944, for the purpose of de¬ 
termining what portion of the profits of the plaintiff under 
the aforesaid charter agreement is excessive within the 
meaning of the Renegotiation Act.” 

The motion to dismiss admits that allegation to be a fact, 
and appellees cannot now be heard to say on the basis of the 
record before the Court that that notice of such illegal de¬ 
terminations and the illegal demand for information is not 
the act of the Chairman. 

By what other authority did Mr. Clark notify appellant 
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of the determinations which had been made, and by what 
other authority does he demand the furnishing of informa¬ 
tion and the appearance of appellant at a conference with 
respect to the determination of excessive profits? 

Moreover, the Renegotiation Act provides that when¬ 
ever “in the opinion of the Secretary of a department’’ (in 
this case the Chairman) “the profits realized • * • from 
any contract with such department * * * may be excessive” 
he is authorized and directed to renegotiate the contract 
price. 

That the Chairman has formed an opinion with respect to 
this master is shown by his own statements. The Hearings 
before a Subcommittee of the Committee on Merchant 
Marine and Fisheries of the House of Representatives, to 
which appellees refer, show that the Chairman of the Com- 
mssion advised the Subcommittee that, notwithstanding the 
fact that the charter rates were at least 25% under the 
going commercial rate at the time, in his opinion and the 
opinion of the Commission, the rates were excessive, and the 
owners had been requested to make a voluntary refund of 
a portion of the charter hire. The Chairman furthermore 
informed the Committee that he had advised certain owners, 
of which appellant was one, that “From our investigation, 
we are now convinced that the rates were too high, and 
exceedingly so * * *”. (Hearings before the Subcommittee 
on Charter Rates of the Committee on Merchant Marine and 
Fisheries, House of Representatives, 78th Congress, 1st 
Session, pp. 10 and 13). 

Therefore, it conclusively appears from the documents 
cited by appellees that the Chairman himself has formed 
an opinion that the profits realized by appellant under the 
charter agreements between it and the British Ministry 
were excessive. 

But since the charter agreements between appellant and 
the British Ministry are not subject to the provisions of 
the Renegotiation Act, the Chairman has no lawful authority 
to renegotiate the charter rates or to make a unilatiral 
determination with respect thereto. This is recognized by 
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him in his statement that he requested the owners to make 
a voluntary refund of a portion of the charter hire. 

With respect to (3) above, the argument that there ex¬ 
isted some arrangement between the appellant and the Com¬ 
mission with respect to these charters, which is subject to 
the provisions of the Renegotiation Act is not supported 
by the record and is contrary to the facts. Appellees may 
not now escape the consequences of their illegal acts and 
determinations by relying upon the self-serving declaration 
of the Chairman through his representatives. If there is 
in existence any document constituting a contract between 
appellant and the Commission within the meaning of the 
Renegotiation Act, it should be placed before the Court in 
an appropriate manner. In this connection, appellees call 
attention in their brief and in their Appendix A, to hearings 
held before a Subcommittee of the Committee on Merchant 
Marine and Fisheries of the House of Representatives in 
the 78th Congress. That Subcommittee held extensive hear¬ 
ings with respect to these charters at which numerous mem¬ 
bers of the Commission’s staff appeared. The Chairman of 
the Commission submitted a letter to the Subcommittee with 
respect to the matter. At no time during the course of those 
hearings did the Chairman or any member of the Commis¬ 
sion’s staff make any contention that there was any agree¬ 
ment between the owners and the Commission which was 
subject to renegotiation. In fact, it was conceded by all that 
the agreements were between the vessel owners and the 
British Ministry. The Committee itself found in its Report 
that: 

“The position of the Maritime Commission in ob¬ 
taining these vessels was somewhat anomolous in that 
it was not to be one of the parties to the charters , was 
not to pay the costs of the voyages from its own funds, 
and yet was to establish and approve the rates as well 
as the provisions of the charters (10). The charters 
were to be made between the owners and operators of 
the vessels and the British Ministry of War Transport 
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while payment of the charter hire was to be from Lend- 
Lease funds allocated for this purpose (10).” (Appell¬ 
ees App. A., p. 42) (Italics ours) 

Appellees state on Page 2 of their brief that “Profits 
realized on contracts which are not, under the statute, sub¬ 
ject to renegotiation cannot be recaptured.” A more accu¬ 
rate statement would have been that contracts which are not, 
under the statute, subject to renegotiation, may not legally 
be renegotiated, and appellees have no right or authority 
to commence renegotiation or to determine that excessive 
profits have been realized or to demand that appellant exe¬ 
cute a “Statement in Renegotiation” or furnish any infor¬ 
mation, financial data or statements looking to their rene¬ 
gotiation. 

Therefore, the actions already taken are illegal, and ap¬ 
pellees may be enjoined from carrying out the determina¬ 
tions already made, and from taking further illegal steps, as 
threatened. 

REPLY TO APPELLEES’ SUMMARY OF ARGUMENT. 

The summary of argument in the brief filed on behalf of 
appellees contains nothing more than a repetition of the 
erroneous statements referred to above. The statement is 
made that the Board has indicated neither an agreement nor 
disagreement with appellant’s contentions that the charter 
agreements are not subject to renegotiation. This, as we 
have said, is directly contrary to the facts as alleged in the 
verified complaint and admitted by the motion to dismiss. 
The same may be said of the statement that “If Waterman’s 
contentions are correct, presumably the Chairman will so 
decide.” As alleged in the complaint and admitted by the 
motion to dismiss, the Chairman of the Commission and 
his representatives have already decided that appellant’s 
contentions are incorrect. That decision has been made 
without any duty and without any authority to warrant it. 

It is stated (Appellees’ Brief, p. 5) that the Chairman may 
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under the statute subpoena the information demanded by ap¬ 
pellees. As pointed out in our brief, the Chairman is not 
required to pursue such course, but it is one which he may 
use at his discretion. He has chosen to demand under Sec¬ 
tion 403 (e) of the Act, the production of certain informa¬ 
tion and financial data (see Appellant’s Brief, p. 31), and 
willful failure to comply with the demand may result in the 
imposition of criminal penalties. 

Appellees say that no order for the elimination of ex¬ 
cessive profits has been entered. Neither the Chairman, 
nor those acting for him, are required by the 1942 Renegotia¬ 
tion Act to issue an order for the elimination of excessive 
profits. He may, without a hearing, and without the issuance 
of any order, withhold or cause to be withheld sums due 
appellant on contracts with the United States. Appellant 
has alleged that he will, unless restrained, do just that. 

Thus there is presented the exact situation with which the 
Court dealt in Trust Company v. Schnader, 291 U. S. 24, 
78 L. Ed. 628 (Appellant’s Brief, p. 34) where it was said: 

“The Commonwealth’s law officers plainly intend to 
perform what they consider their duty, and will, unless 
restrained, cause the assessment and imposition of the 
tax. The action the legality of which is challenged thus 
appears sufficiently imminent and certain to justify the 
intervention of a court of equity.” 

The appellant, therefore, is entitled to the relief sought. 

(1) Reply to Appellees’ Argument. 

Appellees in their argument repeat the unsupported and 
self-serving declarations referred to heretofore. The ar¬ 
rangement to which appellees refer, on pages 6 and 7 of their 
brief, for the payment of charter hire by the Maritime Com¬ 
mission was made, not with appellee, but with an agency of 
the British Government as shown by the record. (Joint App. 
98) The letter outlining the arrangement appears to be 
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merely a confirmation of an agreement between an agency 
of the British Government and an agency of the United 
States Government theretofore concluded. (Joint App. pp. 
28-29) Appellant was not a party to nor was it consulted 
with respect to the arrangement and took no part in the dis¬ 
cussions or negotiations which led to its consummation. 
(Joint App. p. 7) It appears on its face to be an “arrange¬ 
ment with respect to payments required to be made by the 
British Ministry of War Transport * * (Italics ours) 

It was pursuant to this arrangement that the Maritime 
Commission paid, for the account of the British Ministry, 
the charter hire under the contracts with the British Min¬ 
istry. That arrangement between the two governments does 
not constitute an agreement between the appellant and the 
Maritime Commission. Therefore, the attempt to renego¬ 
tiate the charter agreements between appellant and the 
British Ministry is nothing more than an illegal effort to re¬ 
cover from American citizens advances to foreign govern¬ 
ments under Lend-Lease arrangements. 

The statement is made in appellees’ brief (pp. 2 and 7) 
that the appellant recognized or conceded that it had claims 
against the Commission for demurrage under the charters 
which were outstanding as of April 28,1942. That is typical 
of many statements which appear throughout appellees’ 
brief which are not only unsupported by the record but are 
contrary to existing facts. The demurrage claims according 
to record and in fact are against the British Ministry. That 
agency has refused to waive its sovereign immunity and 
answer to a suit which might be filed against it to recover 
such demurrage. 

There is no question involved in this litigation with re¬ 
spect to renegotiation of any agreements except those char¬ 
ter agreements with the British Ministry referred to above. 
It is well known to appellees that appellant had no con¬ 
tracts with the Maritime Commission during the years 1941 
and 1942, except possibly for the purchase of vessels. The 
labored efforts of counsel for appellees in their brief to infer 
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the existence of such contracts are unsupported either by 
the record or by the facts, and are designed merely to con¬ 
fuse the issue in this proceeding. 

It is stated on page 8 of appellees’ brief that appellant 
fears that the Chairman may at some time in the future at¬ 
tempt to assert the power to recapture excessive profits on 
a portion of appellant’s business. That is not the issue in 
this proceeding. It is appellant’s contention that the Chair¬ 
man has no power under the law and no legal authority 
to commit the acts which he has already committed, or to 
carry out the threats already made, to the irreparable in¬ 
jury of appellant. 

(2) Reply to the Contention that Cases Discussed in 
Appellees’ Brief Beginning on Page 8 Sustain the 
Action of the Court Below. 

The cases cited in this section of appellees’ brief are not 
authority in support of the action of the Court below in dis¬ 
missing the complaint. The courts in each of the cases to 
which reference is made therein had under consideration 
statutes which gave the respective administrative agencies 
no authority to enforce their orders except by court pro¬ 
ceedings, in which all appropriate defenses could be raised. 
In none of the cases cited by appellees did the administrative 
agency involved have authority to make determinations 
without a hearing, or to withhold monies due complainant 
without a hearing, or to enforce demands for statements, 
financial data and other information, without resort to 
judicial process. 

In the case at bar, the Court is dealing with a statute 
which gives the appellees no jurisdiction whatsoever over 
the charter agreements in controversy and no authority to 
renegotiate them. Appellees have already made unauthor¬ 
ized determinations with respect to such charter agreements 
and will, unless restrained, withhold, or cause to be with¬ 
held, monies due the appellant on contracts it has with the 
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United States, without a hearing and without resort to the 
Courts. 

The argument in appellees’ brief with respect to appell¬ 
ant’s prayer for declaratory relief has no merit. Again the 
cases relied upon have no relevancy to the question at issue 
here. That there is a case or controversy between appellant 
and appellees is apparent. The Congress has passed no law 
with respect to the renegotiation of the charter agreements 
between appellant and the British Ministry. Therefore, the 
question of substitution of the judgment of the Court for 
that of some administrative agency is not involved. 

Therefore, it is submitted that the cases cited by appellees 
have no application here. The case presented here is one 
where the appellees simply have no authority to act at all, 
and there is no administrative agency which has jurisdiction. 

(3) Reply to the Discussion of the Appellant’s Brief and 

Cases Cited. 

In this section of appellees’ brief, (pp. 14-17) it appears 
that they rely upon the assertion that the determinations 
made by them, notice of which was given appellant, were not 
authoritative administrative action of sufficient finality to 
justify Court action. It is unnecessary to repeat the argu¬ 
ment appearing in appellant’s brief with respect to this. It 
is sufficient to state that appellant is not “anticipating a 
result unsatisfactory to it.” The appellees have already, 
without authority of law, made determinations with respect 
to agreements over which they have *no jurisdiction. So the 
question is not one of anticipation. It is one of accom¬ 
plishment. 

Appellees contend that their actions are not subject to 
judicial restraint because the protested determinations, and 
the demands for the submission of a “Statement in Rene¬ 
gotiation” and of financial data and other information are 
not orders. That contention is without merit This matter 
was discussed fully in our brief, beginning at page 31. The 
demand or order was made purportedly by authority of Sec- 
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tion 403 (e) of the Renegotiation Act. No other provision 
of law authorizes the Chairman to require the submission of 
information with respect to contracts to which the Renego¬ 
tiation Act applies. It is no less an order because it is 
couched in polite language. It is even stronger than many 
determinations which have been successfully challenged in 
the courts. Thus, no order was issued in American School 
of 'Magnetic Healing v. Me Annuity, 187 U. S. 94, 47 L. 
Ed. 90, directing anyone to conduct or refrain from con¬ 
ducting business by mail. No order was issued in Waite v. 
Macy, 246 U. S. 606, 62 L. Ed. 892, requiring anyone to im¬ 
port or refrain from importing tea. Likewise, in Utah Fuel 
Company v. National Bituminous Coal Commission, 306 
U. S. 56,83 L. Ed. 483, the Supreme Court, although dismiss¬ 
ing the complaint on the merits sustained the jurisdiction of 
the District Court to hear a challenge of the authority of 
the Coal Commission to direct a disclosure of allegedly con¬ 
fidential information already in its possession. The deter¬ 
minations attacked in those cases were not addressed to the 
parties complaining, but were directed to, and purported 
to govern the activities of administrative officials in carry¬ 
ing out duties created by statute. In the case at bar, the de¬ 
mand or order, was directed to the appellant, and it seeks 
to compel compliance with a specific requirement. 

(4) Reply to Appellees’ Argument with Respect to 
Procedures in Renegotiation. 

The argument of appellees, as we have stated, is based 
upon the unwarranted assumption that the charters be¬ 
tween the appellant and the British Ministry are subject to 
the provisions of the Renegotiation Act. Appellees, in sup¬ 
port of their position, make reference to hearings held by 
the Subcommittee of the Committee on Merchant Marine 
and Fisheries of the House of Representatives during March 
1943 and January 1944. 1 Excerpts from the Report of the 
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Committee pursuant to these hearings, are set forth in 
Appellees’ Appendix A. 2 

The character of the charters involved in this case as con¬ 
tracts with the British Ministry was, during the course of 
those hearings, acknowledged by the Chairman and other 
officials of the Commission in statements made by them to 
the Subcommittee. 

Thus we find that under date of March 22,1943, in a letter 
to the Chairman of the Special Subcommittee on Charter 
• Rates, the Chairman of the Maritime Commission stated: 

“In the case of the Red Sea voyages, the ships were 
chartered by their owners to the British Ministry of 
War Transport”. 3 (Italics ours) 

There was attached to that letter of the Chairman of the 
Maritime Commission a statement of his to certain vessel 
owners who met with the Commission at a Special Meeting 
thereof held on November 19, 1942, in which statement the 
Chairman said: 

“I have asked you gentlemen to meet with me today 
to discuss the so-called Red Sea space charters which 
were entered into by various steamship owners with the 
British Ministry of War Transport during 1941 for the 
purpose of carrying lend-lease goods to the Red Sea 
and Persian Gulf. As you gentlemen know, the rates 
prescribed in these space charters were approved by 
the Commission, as was also the form of space char¬ 
ter.” 4 (Italics ours) 

On September 30, 1942, the Chairman of the Maritime 
Commission wrote a letter to the Comptroller General of 
the United States, in which he said: 

“As you probably know, the Commission authorized 
various owners of vessels to enter into so-called space 

* Appellees’ Appendix p. 39, et seq. 

* Hearings before Committee on Merchant Marine and Fisheries, House 
of Representatives, 78th Congress, 1st Session, p. 10. 

‘Hearings before the Committee on Merchant Marine and Fisheries, 
House of Representatives, 78th Congress, 1st Session, p. 13. 
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charters with the British Ministry of War Transport 
largely for the carriage of lend-lease materials to the 
Red Sea. The charter hire paid to owners is charged 
against lend-lease funds as also are demurrage, loading 
and discharging costs and certain port expenses. The 
charter agreement covered only the outward leg of such 
voyages, the return voyage being for the account of the 
owners.” 5 (Italics ours) 

And again, on March 29,1943, the Chairman of the Mari¬ 
time Commission addressed a letter to the Acting Comp¬ 
troller General of the United States, in which he said: 

“This will acknowledge the receipt of your letter of 
March 25,1943, referring to my letter of September 30, 
1942, and your reply thereto, dated October 9,1942, re¬ 
lating to certain space charters between the British 
Ministry of War Transport and American owners of 
vessels for carriage of lend-lease material to the Red 
Sea. 

“As'indicated in my letter of September 30,1942, the 
matter was referred to counsel, who advised that the 
application of the renegotiation statute was doubtful 
(1) as to all of the charters because the United States 
was not a party thereto, and (2) as to those charters on 
which final payments had been made prior to the enact¬ 
ment of the renegotiation act. 7 * ® (Italics ours) 

It will be seen, therefore, that at a time contemporaneous 
with the execution of the charters involved in this case, and 
as late as March 29, 1943, the Chairman of the Maritime 
Commission acknowledged in official communications the ob¬ 
vious fact that the charters were contracts with the British 
Ministry of War Transport which clearly places them out¬ 
side the Renegotiation Act. 

In enacting the Renegotiation Act or in amending it, 
Congress might have provided that the test of whether a 

•Hearings before the Committee on Merchant Marine and Fisheries, 
House of Representatives, 78th Congress, 1st Session, p. 226. 

•Hearings before Committee on the Merchant Marine and Fisheries, 
House of Representatives, 78th Congress, 1st Session, p. 227. 
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given contract is to be subject to renegotiation would be (a) 
whether the United States is interested in the contract, or 
(b) whether the United States approves it as to form, or (c) 
whether the contract price is set by the United States or (d) 
whether the contract is related to prosecution of the war, 
or (e) whether the contract is financed by means of United 
States Government funds. But Congress did not prescribe 
any of those tests; the test prescribed by Congress in the 
original Renegotiation Act and through four successive 
amendments thereof is whether a contract is one with a de¬ 
partment, as that term is defined in the Act. 

It is significant to note that, before the renegotiation pro¬ 
ceedings had been instituted with reference to the British 
Government contracts involved in this case, it was recom¬ 
mended to the Congress by the House Committee on Naval 
Affairs (Report No. 733, pp. 25-26, dated October 7, 1943) 
that contracts of American firms with the British and other 
Allied Governments, the financial obligations under which 
had been assumed by the United States pursuant to arrange¬ 
ments between such Governments and United States Gov¬ 
ernment departments acting in accordance with the Lend- 
Lease program, should be subjected to renegotiation. (See 
also hearings before the House Committee on Naval Af¬ 
fairs, June, 1943, Vol. 2, page 1180, et seq.) To that end, 
the Chairman of such Committee introduced a bill in the 
Congress (H.R. 3316), which bill was referred to the House 
Committee on Ways and Means. 

The recommendations of the Naval Affairs Committee 
were not adopted by Congress and H.R. 3316 was not en¬ 
acted into law, although the Ways and Means Committee 
recommended a great number of amendments to the Rene¬ 
gotiation Act which (with modifications) were adopted by 
Congress on February 24,1944. The statute, as so amended 
and reenacted, retained in effect the basic requirement that 
a contract be one with a department before the Renegotia¬ 
tion Act could lawfully be applied to it. Congress thus gave 
positive and unmistakable evidence of its intention that a 
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contract which is not one with a department is outside the 
Renegotiation Act. By failing to extend the Renegotiation 
Act to British Government contracts financed by the United 
States through advancements received under the Lend- 
Lease program, although it was requested so to do, Congress 
clearly indicated its intention that the Act should not apply 
to such contracts, and that renegotiation is not to be used as 
a means of recovering Lend-Lease advancements to foreign 
governments. 

In this connection the comment of the Supreme Court in 
Muscliany v. United States, decided February 5,1945, 89 L. 
Ed. Adv. Ops. pp. 492, 498, would seem to be controlling. 
There the Court said: 

“Congress 7 adoption of statutes providing for the 
renegotiation of war contracts indicates that in certain 
instances the government seeks to recover abnormally 
high contract profits. That Congress could have ex¬ 
tended the coverage of these provisions to these con¬ 
tracts is unquestioned; the fact that it did not do so 
cannot be disregarded by this Court.’ 7 

Appellees have presented no facts which controvert the 
contention that the charter agreements involved in this case 
are contracts wfith the British Government and not with the 
Maritime Commission. Thus, it seems clear that the Court 
must find, as a matter of law, that such charter agreements 
are not subject to renegotiation and that the determinations 
already made by the appellees and the attempts to renego¬ 
tiate such agreements are without authority of law. 

(5) Reply to Appellees’ Discussion of Procedures in 

Renegotiation. 

In their brief (p. 17, et seq.) the Appellees laboriously ex¬ 
plain the “Procedures in Renegotiation 77 , point out the espe¬ 
cial competency of the Tax Court to deal with “profit ques¬ 
tions 77 , and assert that such procedures are fully capable of 
‘ * according due process 7 \ On the basis of those arguments, 


\ 
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Appellees seek to escape a decision of this Court on the 
merits of the simple legal questions presented in this case. 

Whether or not the Tax Court is “expert in profit ques¬ 
tions” and whether the Renegotiation Act accords due 1 
process to persons subject to its provisions, are questions 
which are hot involved in this case. The only questions at 
issue are (a) whether the Renegotiation Act applies to con¬ 
tracts such as the so-called Red Sea Charters, and (b) 
whether, if such Act does apply to contracts of that type, 
the specific charters involved in this case are exempt from 
renegotiation by the express provisions of that Act. The : 
argument presented by the Appellees in seeking to avoid a 
decision on the merits of those two questions is reducible j 
to this: 

Renegotiation by the various departmental boards, 
coupled with the right to a quasi-judicial review in the 
Tax Court with respect to the amount of excessive 
profits, is capable of producing just results and of “ac¬ 
cording due process”; therefore, any person upon 
whom the renegotiation officials may decide to serve 
notice of the commencement of renegotiation, must sub¬ 
mit themselves to the process of renegotiation regard- i 
less of whether or not Congress has subjected such per¬ 
sons to renegotiation. 

\ 

That argument refutes itself by making the administra- ! 
tive agent independent of the law which created it and by 
denying to the courts any preventive power whatsoever in 
the field of renegotiation. The argument asserts that what¬ 
ever is done in the name of renegotiation must be “free 
from judicial interference” until after the renegotiation 
officials shall have accomplished their purpose, and that it 
is only then that the citizen may have recourse to a court 
for a determination of the question of whether he was sub¬ 
ject to the law in the first place. 

Let it be assumed that the renegotiation officials decided 
that the proprietor of a boarding house, for example, which 
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had no Government contracts at the time, has realized un¬ 
duly large profits from its boarding house business, which 
included, among other things, the furnishing of rooms and 
board to employees of the British government, officers on its 
vessels and other persons who pay their bills with money 
received by them from the Government in the form of 
salaries or pay allowances from Lend-Lease funds. Assume 
further that all payments for these services had been made 
prior to the enactment of the Renegotiation Act;*that Gov¬ 
ernment authorities had requested Congress to subject to 
renegotiation boarding house proprietors whose income 
consists wholly or partially from furnishing services to per¬ 
sons who pay for such services with money received by them 
from the Government under Lend-Lease arrangements; that 
Congress had refused to amend the renegotiation law so 
as to include such boarding house proprietors; and that, 
notwithstanding that fact, the Maritime Commission Price 
Adjustment Board more than one fiscal year after the pro¬ 
prietor terminates his boarding house business serves a 
notice upon the proprietor of the boarding house of the 
commencement of renegotiation under the statute and 
orders such person to appear before it. 

Such an act is clearly in violation of the law and in de¬ 
fiance of the wishes of Congress, but the Board nonetheless 
determines that the proprietor of the boarding house real¬ 
ized excessive profits and withholds the amount thereof from 
sums due to such proprietor from the Government. Under 
Appellees’ argument, the proprietor must submit himself to 
such violations of the law; must permit money to be wrong¬ 
fully taken away from him; and must file a petition in the 
Tax Court for a redetermination of the irrelevant question 
of how much excessive profits were realized by him. 
Whether, in deciding the case, the Tax Court would ven¬ 
ture beyond the single question which the Renegotiation 
Act authorizes it to consider (the amount of excessive 
profits) is problematical, but since that Court has no author¬ 
ity under the Act to render money judgments, and since the 
Board’s determination would have already been enforced, 
it is clear that completion of the Tax Court proceedings 
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would not finally determine the issue. If such proprietor 
still had resources to litigate further, Appellees argue he 
could then bring an action in some federal court to recover 
the money which had been wrongfully taken away from 
him, and only at that stage would the Appellees concede that 
the case was ripe for a judicial decision of the sole question 
at issue, namely, had Congress subjected the proprietor’s 
business to renegotiation. 

Such a suit would no doubt be met with the defense that 
the provisions of the Renegotiation Act conferring exclu¬ 
sive jurisdiction to finally determine the amount, if any, of 
excessive profits, and providing that such determination 
shall not be reviewed or redetermined by any other court 
or agency, constitutes in effect a withdrawal of the consent 
of the United States to be sued for the recovery of moneys 
so illegally withheld. 

The precise question outlined above is involved in the 
instant case. The Maritime Commission Price Adjustment 
Board has extended itself into an activity (the renegotia¬ 
tion of foreign government contracts which are financed 
with lend lease funds) which Congress has refused to au¬ 
thorize, although requested so to do. Overriding the terms 
of the statute, and disregarding the intention of Congress, 
the Appellee has ordered the Appellant to appear before it 
for renegotiation and denies that the Appellant has any 
judicial remedy until after the Appellee shall have accom¬ 
plished its illegal purpose. 

There is no ‘‘traditional restrictions on equity action” 
which prevent it from intervening in a case of this charac¬ 
ter. On the contrary, the prevention of a multiplicity of 
unnecessary actions and the curbing of abuses of authority 
by Governmental bureau heads and administrative officers 
is one of the most well-established bases for the interven¬ 
tion of equity. Whether the Tax Court “is expert at profit 
questions” and whether the judicial remedies available 
under the Renegotiation Act accord with due process are 
questions which may be pertinent in renegotiation cases 
presenting constitutional issues; they do not have any bear¬ 
ing in a case such as the instant case wherein the sole ques- 
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tion is whether the Renegotiation Act is being violated by 
the officials appointed to enforce it. 

Appellees contend that if the issue presented in this case 
is decided on its merits by the Court, “then all renegotia¬ 
tion cases can be transferred to the District Courts in simi¬ 
lar fashion, and one may with confidence anticipate the 
substitution of this District Court for the war agencies as 
the forum to hear the thousands of cases which constitute 
the renegotiation task of the departments”. 

That argument, it is submitted, is sheer sophistry. The 
rendition of a decision on the merits in this case will not 
interfere with “the renegotiation task of the departments” 
but will rather induce the departments to confine themselves 
to the task which Congress has appointed for them. It is a 
curious argument which seeks to justify the violation of a 
right by saying that if the illegal act is prevented by the 
Court other persons would also seek judicial recourse 
against the violation of similar rights. That is what the 
equity courts are for—to prevent the doing of wrongs. In 
addition to the Appellant, seventeen other steamship com¬ 
panies are being threatened by the Appellees with the same 
wrong which this Court has been asked to enjoin. Can any 
man conscientiously state that the administrative processes 
of Government will be less clogged by eighteen companies 
pursuing the circuitous remedies recommended in the Ap¬ 
pellees’ brief than by permitting the instant case to be de¬ 
cided on its merits so that a precedent will be furnished for 
the issue which confronts all such eighteen companies? 

On February 28, 1944, in its decision in Stark , et al. v. 
Wickard, 321 U. S. 288, the Supreme Court provided a defi¬ 
nite answer to that question 

“Here, there is no forum, other than the ordinary 
courts, to hear this complaint. When, as we have pre- 

* In the StarJe case the Secretary of Agriculture attempted to withhold 
certain sums owing to the plaintiffs from third parties under color of the 
Agricultural Market Agreement Act of 1937, and the -plaintiff sought to 
enjoin such Act as being in excess of the authority conferred upon the Sec¬ 
retary by such Act. 



) 


21 

viously concluded in this opinion, definite personal 
rights are created by federal statute, similar in kind 
to those customarily treated in courts of law, the silence 
of Congress as to judicial review is, at any rate in the 
absence of an administrative remedy, not to be con¬ 
strued as a denial of authority to the aggrieved per¬ 
son to seek appropriate relief in the federal courts in 
the exercise of their general jurisdiction. When Con¬ 
gress passes an Act empowering administrative agen¬ 
cies to carry on governmental activities, the power of 
those agencies is circumscribed by the authority 
granted. [Authorities] This permits the courts to par¬ 
ticipate in law enforcement entrusted to administrative 
bodies only to the eoctent necessary to protect justiciable 
individual rights against administrative action fairly 
beyond the granted powers. The responsibility of de¬ 
termining the limits of statutory grants of authority in 
such instances is a judicial function entrusted to the 
courts by Congress by the statutes establishing courts 
and marking their jurisdiction. Cf. United States v. 
Morgan, 307 U. S. 183, 190-191. This is very far from 
assuming that the courts are charged more than admin¬ 
istrators or legislators with the protection of the rights 
of the people. Congress and the Executive supervise 
the acts of administrative agents. The powers of de¬ 
partments, boards and administrative agencies are sub¬ 
ject to expansion, contraction or abolition at the will 
of the legislative and executive branches of the govern¬ 
ment. These branches have the resources and person¬ 
nel to examine into the working of the various estab¬ 
lishments to determine the necessary changes of func¬ 
tion or management. But under Article III, Congress 
established courts to adjudicate cases and controversies 
as to claims of infringement of individual rights 
whether by unlawful action of private persons or by the 
exertion of unauthorized administrative power. [Italics 
ours.] 

“It is suggested that such a ruling puts the agency 
at the mercy of objectors, since any provisions of the 
Order may be attacked as unauthorized by each pro¬ 
ducer. To this objection there are adequate answers. 
* • * Technical details of the milk business are left to 
the Secretary and his aides. The expenses of litigation 
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deter frivolous contentions. If numerous parallel cases 
are filed, the courts have ample authority to stay use¬ 
less litigation until the determination of a test case. 
Cf. Landis v. North American Co., 299 U. S. 248. 
Should some provisions of an order be held to exceed 
the statutory power of the Secretary, it is well within 
the power of a court of equity to so mold a decree as 
to preserve in the public interest the operation of the 
portion of the order which is not attacked pending 
amendment.” 

It is further suggested by appellees that suit may be 
brought in the Court of Claims to recover amounts so 
withheld. Appellees are aware of the fact, of course, 
that contracts of appellant with the United States, upon 
which sums due might be withheld, would require suits 
not only in the Court of Claims, but in the District Courts 
of the United States sitting in Admiralty. Thus, if the illegal 
actions and threats of appellees are not restrained, appellant 
will be forced into a multiplicity of suits. This, in itself, is 
ground for the intervention of equity. Furthermore, such 
procedure and the argument supporting it, that the with¬ 
holding of funds payable on contracts with the United 
States, without a judicial determination, merely constitutes 
the assertion of a set-off authorized by the statute has been 
denounced by this court in many cases. In Hines v. United 
States, 70 App. D. C. 206; 105 F. (2d) 85, the Court said: 

“It is the judicially established judgment which al¬ 
lows the government to reduce by, and off-set, the 
judgment obtained against it, and not the administra¬ 
tive determination that a set-off exists, or might exist. 
While this statute is declaratory of prior existing 
rights permitting the government to strike a balance 
between debtor and creditor, it is likewise declaratory 
of prior existing protective rights of citizens against 
bureaucratic determinations, which rights have been 
firmly entrenched in our system of government by 
division of sovereign powers and the ‘due process’ 
clause of the Constitution, U.S.C.A. Const. Amend. 5.” 
(Italics ours) 


* 
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Where the contract in question is not one with a Depart¬ 
ment of the United States Government specified in the Re¬ 
negotiation Act, then there is no administrative forum avail¬ 
able, and the only recourse open to a person threatened with 
injury is to the equity courts. 

This proposition is supported by the decision in In Re 
Fassett, 142 U. S. 479, 35 L. Ed. 1087. That case was before 
the Court on petition for a writ of prohibition to prohibit the 
District Court of the United States for the Southern Dis¬ 
trict of New York from further proceeding on a libel for 
seizing a vessel and to obtain the delivery of the same and 
for damages. Fassett, as Collector of Customs, had forcibly 
taken possession of a yacht and deprived the owner of the 
use and control over her, and detained her for the enforce¬ 
ment of the payment of customs duties under the Tariff Act 
upon the claim that the yacht was an article imported into 
the United States. The yacht had been purchased in Eng¬ 
land and was later brought to the Port of New York. Upon 
her seizure by the Collector, the owner filed a libel against 
the yacht and the Collector, alleging that the seizure was il¬ 
legal and wrongful for the reason that the yacht was not an 
imported article within the meaning of the Customs and 
Tariff Laws of the United States. 

Section 14 of the Customs Administrative Act of June 10, 
1890 (26 Stat. 131) provides that the decision of the Col¬ 
lector as to “the rate and amount” of duties chargeable 
upon imported merchandise is final and conclusive, unless 
the owner or importer within the time prescribed took steps 
to have the decision reviewed by the Board of General Ap¬ 
praisers. 

The decision of this Board is made final and conclusive 
except, when under the provisions of Section 15 of the Act, 
an application for review shall be filed in the Circuit Court 
of the United States. The statute specifically provided that 
application may be made to that Court for a review of the 
questions of law and fact involved in the decision of the 
Board of General Appraisers. Upon the evidence taken by 



24 


that Board and upon further evidence if given, that Court is 
to hear and determine such questions of law and fact “re¬ 
specting the classification of such merchandise and the rate 
of duty imposed thereon under such classification.’* The 
Court in denying the Writ of Prohibition said: (P. 487) 

“The libellant has no other remedy than the filing of 
this libel. # • • 

• • • # • 

“The appeal provided for in section 15 brings up 
for review in court only the decision of the board of 
general appraisers as to the construction of the law, and 
the facts respecting the classification of imported mer¬ 
chandise, and the rate of duty imposed thereon under 
such classification. It does not bring up for review the 
question of whether an article is imported merchandise 
or not; nor, under section 15, is the ascertainment of 
that fact such a decision as is provided for. The deci¬ 
sions of the collector from which appeals are provided 
for by section 14 are only decisions as ‘to the rate and 
amount ’ of duties charged upon imported merchandise, 
and the decisions as to dutiable costs and charges, and 
decisions as to fees and exactions of whatever charac¬ 
ter. Nor can the court of review pass upon any question 
which the collector had not original authority to deter¬ 
mine. The collector has no authority to make any de¬ 
termination regarding any article which is not im¬ 
ported merchandise; and if the vessel in question here 
is not imported merchandise, the court of review would 
have no jurisdiction to determine any matter regard¬ 
ing that question, and could not determine the very 
fact which is in issue under the libel in the district 
court, on which the rights of the libellant depend. 
(Italics ours) 

“Under the Customs Administrative Act, the libel¬ 
lant, in order to have the benefit of proceedings there¬ 
under, must concede that the vessel is imported mer¬ 
chandise, which is the very question put in contention 
under the libel, and must make entry of her as imported 
merchandise, with an invoice and a consular certificate 
to that effect, and thus estop himself from maintaining 
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the fact which he alleges in his libel, that she is not im¬ 
ported merchandise.” 

That describes the exact situation presented in this case. 

The administrative agencies to which appellees refer were 
set up for the purpose of determining the amount of excess¬ 
ive profits resulting from contracts with specified govern¬ 
ment departments and no other. They have exclusive juris¬ 
diction for that purpose, and the decision of the Tax Court 
with respect to that is not subject to review. But the ap¬ 
pellees here have no authority to make any determination 
nor to take any action respecting a contract which is not 
with the Maritime Commission. And as we stated in our 
brief, the appellant under the Renegotiation Act, in order 
to avail itself of the administrative remedies prescribed in 
that Act, must concede that the charter agreements in con¬ 
troversy here are contracts with the Commission which is 
the very question in contention in this proceeding, and thus 
estop itself from maintaining the fact which it alleges in its 
complaint, that the charter agreements are not contracts 
with the Maritime Commission. 

The Appellant stated in its brief (pp. 46-48) that equity 
jurisdiction existed in this case notwithstanding any right 
which the Appellant might have to recover from the govern¬ 
ment sums of money which may be taken away from it by 
the Price Adjustment Board because Appellant could not 
under any circumstances recover interest on such money 
during the period in which it would be deprived of the use 
thereof. 

The Appellees’ brief contains (pp. 32-33) a discussion of 
the statutory prohibition of interest on claims against the 
government which is so obscure, and irrelevant to the argu¬ 
ment presented by the Appellant as to raise a question as 
to whether that section of the Appellees’ brief was not in¬ 
tended to be presented in some other case. The Appellant 
states that this court should not issue “orders to pay” 
because so to do would “nullify” or circumvent the statu- 
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tory provision against the allowance of interest on claims 
against the United States. The Appellant has not requested 
the court to order the payment of money by the government 
but rather to enjoin the taking of money by the government. 
The Appellees have argued that the very inadequacy of the 
legal remedy (because interest could not be recovered in 
suit in the Court of Claims) is a reason for denying equity 
jurisdiction which is the exact opposite of the applicable 
rule of law as stated in Appellant’s brief, namely: where the 
legal remedy is inadequate, as for example, by virtue of the 
inabilitv to recover interest on monev which is illegally 
taken away, the inadequacy of such remedy is in itself, suffi¬ 
cient reason to sustain the jurisdiction of the equity court. 

(6) Reply to Appellees’ Argument with Respect to the Role 

of Equity Courts. 

The appellees assert that the resources of equity should 
be used not to nullify, but to maintain what Congress has 
established; to implement the statutory system for settling 
renegotiation problems, not to destroy that system, and 
that the equity courts should protect and preserve the juris¬ 
diction of administrative tribunals and not transfer that 
jurisdiction from those tribunals to the district courts. 

Thus, appellees openly beg the question involved in this 
case and ask the court to withhold the relief prayed for 
herein lest by granting it the court “nullify” so-called gov¬ 
ernmental machinery established by Congress which, in 
point of fact, obviously has not been so established. This 
argument is one too often heard from administrative offi¬ 
cials today: that unless they are permitted to exercise in¬ 
discriminately and without restraint power outside that 
conferred upon them by statute, they will be unable to ad¬ 
minister effectively the powers defined in the statutes ad¬ 
ministered by them. That argument should be left to those 
who would establish government by imperial fiat. It can¬ 
not be maintained, if the rights of citizens are to be protected 
“against bureaucratic determination.” Doubtless it would 
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be convenient if questions of the type presented here could 
be settled by the simple process of enforcing the illegal de¬ 
terminations and threats complained of, by economic sanc¬ 
tions. Fortunately the courts have never permitted the 
exercise of such unauthorized and arbitrary power by any 
person pretending to act in his official capacity. 

It is earnestly submitted that the machinery which 
Congress has actually established for the elimination 
of excessive profits is expressly limited in its application to 
contracts with Departments specified in the Act. When re¬ 
quested to do so, the Congress refused to extend its appli¬ 
cation to contracts of the type involved in this controversy. 
The administrative machinery thus established by Congress 
is further limited in that it exists only with respect to those 
contracts with a Department on which final payment was 
not made as of April 28,1942.' The administrative process 
established by Congress is still further limited in its appli¬ 
cation by the express provision of the Act which forbids the 
renegotiation of any contract with a Department unless 
proceedings be instituted within a year following the close 
of the fiscal year in which the contract is completed or 
terminated. 

In the face of those facts, the appellees caution the Court 
against the destruction of the statutory system for settling 
renegotiation problems and nullifying what Congress has 
established. 

The appellees say, in effect, that unless they are permitted 
illegally, arbitrarily and without authority of law to apply 
the Renegotiation Act to contracts entered into by appellant 
with a foreign government, upon which final payment was 
made prior to April 28, 1942, and which agreements had 
been completed and terminated more than one fiscal year 
prior to the time when appellees attempted to institute re¬ 
negotiation proceedings, the statutory system for settling 
renegotiation problems will be destroyed, and that the juris¬ 
diction of administrative tribunals will be transferred to the 
District Courts of the United States and will nullify what 
Congress has established. 

/ 
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The answer is that the statutory system for settling re¬ 
negotiation problems as enacted by Congress is not suffi¬ 
ciently broad to warrant the renegotiation of the Red Sea 
charters, and the courts have never sanctioned, and they 
will not now sanction, illegal and unauthorized acts on the 
part of administrative officials, upon the argument that such 
acts are required for protection of the national welfare. 
That welfare can be better protected by counsel for ap¬ 
pellees requiring that the administrative agencies of the 
government act within the authority conferred upon them 
by Congress, which determines the policies required for the 
government’s protection. 

If this Court is to be motivated in its decision by consid¬ 
eration of preserving from nullification an administrative 
proced^i^established /by. Congress, it is clear, beyond all 
question that th£,i0ourt should reverse the decision of the 
Court below and.^rant the relief herein prayed, thereby pre¬ 
venting, the disruption’of that procedure by the unlawful 

action 'of the appellees.. 

/ * . . 
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